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Foreword

Tihei mauriora – ki te whaiao, ki te ao mārama.
E mihi kau ana ki a koutou katoa e kaha nei te tiaki i
ō tātou taonga tuku iho, arā, ngā maunga, ngā awa,
te moana, ngā ika kei roto, ngā rākau a te Wao-nui-aTāne, me ngā manu e rere ana i runga.   Kei whea ake te
oranga mō Ngāi Tāua?   Nā, e whawhai haere nei te iwi,
hapū rānei  kia whakahokia mai te whenua me ōna hua,
me maumahara ki a rātou kua ngaro atu.   Engari ko te
whenua, ka mau tonu.
Kia taea rā anō te whakarite kātahi ka kiia kua wātea te
huarahi mō ngā uri whakatipu, ko rātou hoki te oranga
mō āpōpō.
Crown Forestry Rental Trust (the Trust) was set up
to assist Māori with Treaty claims and consequently
claimants frequently look to us for advice on the
settlement process as well as assistance with funding.
We have seen both the positive and negative aspects
of settlement outcomes. There have been significant
settlements, but at times considerable money and effort
have been spent on wasteful duplication, and from time
to time, poor or erroneous advice. This Guide aims to
minimise those negative outcomes.
The Guide makes some frank observations and raises
issues that claimants must seriously consider, such as
the wider claimant group’s expectations of the outcomes
from a Treaty settlement, and the constraints that the
Crown (and its agents) is under in terms of what is
possible in an agreed settlement. The Guide does not
advocate a new Treaty settlement process, but provides

advice and insights on how to work effectively within the
constraints of the current process.
The Office of Treaty Settlements has long recognised the
need for information explaining the policy and practice
in negotiating and settling Treaty claims. In 2003 it
published the ‘Red Book’ Ka tika ā muri, ka tika ā mua
– Healing the past, building a future: A Guide to Treaty
of Waitangi Claims and Negotiations with the Crown,
a practical guide to negotiating and settling historical
grievances under the Treaty of Waitangi.
This Guide for Claimants does not duplicate the Red Book.
Instead it walks claimant leaders and negotiators through
the administrative and legal aspects of settlement
negotiations from the claimants’ perspective. It compares
and analyses past claimant milestones from the initial
requirements under the Deed of Mandate through to
the Deed of Settlement and establishment of the postsettlement governance entity. A key aim of this Guide is
to enable claimant group leaders to develop an integrated
strategy for the whole settlement process rather than
treating each phase on an ad hoc basis.
The Guide was written by professionals in the Treaty
sector and claimants with settlement negotiation
experience. The Trust feels privileged to have their
collective experiences.
While the Guide is claimant-focussed, the Trust hopes
that it will become required reading for all professionals
involved in the Treaty sector, particularly those who are,
or propose to be, engaged with the Crown in settlement
negotiations.

Ben Dalton
Chief Executive
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Introduction
Political landscape
Under the Treaty of Waitangi Act 1975 any Māori may
make a claim to the Waitangi Tribunal. Crown Treaty
settlement policy applies only to historical claims arising
from actions or omissions by or on behalf of the Crown,
by or under legislation on or before 21 September 1992.
The length of time Treaty settlement processes are taking
is affecting both the general population (which includes
many Māori) and Māori claimant groups, and has
created dissatisfaction in some quarters. Office of Treaty
Settlements, the Trust and other Treaty sector agencies
are looking for ways to fine-tune procedures. Some
progress has been made in providing for claimants’ voices
to be heard, but also to accelerate settlement processes.
However, regardless of these changes the current process
is likely to continue for the next few years.
Each year the Trust supports 40 to 50 claimant groups
in Waitangi Tribunal hearings or settlement negotiation
phases. The Trust has well developed systems to fund
eligible, organised claimant groups to prepare for and
engage in settlement negotiations with the Crown.
Settlement progress
In the last twenty years the Crown and twenty-one
claimant groups have reached settlements with a total
nominal value of just over $750 million. Settlements
ranged from $170 million each for Waikato-Tainui (1996)
and Ngāi Tahu (1997), to under $1 million for a claimant
groups such as Hauai, and Ngāti Rangiteaorere and
Rotoma. The $170 million of fishing quota for Māori
commercial fisheries the Crown set aside in 1992 is
steadily being transferred to Mandated Iwi Organisations.
Over the last ten years the Trust has provided around
$117 million to assist Māori claimants prepare, present
and negotiate the settlement of Treaty claims related
to Crown forest licensed land. In the mid 1990s Trust
funds assisted Tainui and Ngāi Tahu and since 2003 it
has funded the claims of three further iwi that led to
settlements:
• Te Uri o Hau, 2003 ($15.6 million)
• Ngāti Awa, 2005 ($42.4 million), and
• Tūwharetoa (Bay of Plenty), 2005 ($10.5 million).
The Te Arawa iwi and hapū affiliated to Ngā Kaihautu o
Te Arawa signed a Deed of Settlement with the Crown in
September 2006 and another claimant group is waiting
for legislation to be enacted to transfer settlement assets
to their respective iwi. Over twenty other claimant groups

are just entering settlement negotiations or engaged in
various phases of negotiations with the Crown. Based
on its 2007/08 Business Plan, the Trust predicts that at
the current rate of progress, it will be two to three years
before other claimant groups with interests in Crown
forest licensed land receive settlement assets.
Getting to settlement
During the last 15 to 20 years the Crown and claimant
mandated negotiation teams have spent much time,
energy and significant resources arguing, debating
and finally determining Treaty settlement packages.
Although each Treaty settlement includes unique aspects
of redress, it is generally agreed that significant areas of
redress are common across all settlements.
Claimant groups entering negotiations are not always
familiar with the Treaty settlement process and what
negotiation can achieve, so rely heavily on advice
throughout the process, a process that can take several
years. Claimant lawyers who are unfamiliar with previous
settlement redress package details spend considerable
time researching and evaluating earlier settlement
packages. This leads to a ‘reinvention of the wheel’ with
legal argument and debate on concepts and principles
which are now generally accepted through precedent.
Discussing this duplication with claimants and others
in the Treaty sector helped the Trust identify a need for
claimant information that:
• enables claimant groups to fully comprehend and
plan for the duration of the settlement negotiations,
from achieving Deed of Mandate to the final transfer
of assets to the post-settlement governance entity,
and
• lists and analyses previous redress packages
for similar claims, provides examples of legal
documentation, and assists claimants in the detailed
business of negotiations.
Widespread availability of such information will enhance
claimant knowledge of the Treaty settlement process and
enable them to negotiate effectively and optimise Treaty
claim settlements.
Therefore, the Trust has prepared and published the
“Aratohu mō ngā Rōpū Kaitono – Guide for Claimants
Negotiating Treaty Settlements”. The Guide is a
companion to Ka tika ā muri, ka tika ā mua – Healing
the past, building a future: a Guide to Treaty of Waitangi
Claims and Negotiations with the Crown (commonly
called the Red Book) which is freely available from Office
of Treaty Settlements.
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Anyone involved in or expecting to enter settlement
negotiations should become familiar with both the Guide
for Claimants and the Red Book.
The Guide focuses on settlement negotiations as
prescribed by the Crown. Other Treaty claim processes,
in particular Waitangi Tribunal inquiries, are discussed
to the extent that they are relevant to negotiating Treaty
claim settlements.
The Guide does not advocate or direct claimants into any
particular settlement pathway and the Trust supports
claimants regardless of whether they enter a Waitangi
Tribunal inquiry or enter direct negotiations with the
Crown. The Trust’s key objective is the return of Crown
Forest Licensed Land as a result of successful settlement
negotiations.
Negotiating environment
The Crown does want negotiations to succeed –
successive Governments do not want to carry the costs in
financial and political terms indefinitely.
But this does not mean the Crown will be a pushover –
there are points beyond which Crown negotiators will not
go. Some are set in concrete and history shows there is
little point wasting time and resources trying to move the
Crown on such matters. There are, however, quite a few
areas where the Crown has softened its stance subject to
determined and expert negotiation by the claimants. The
Guide tries to indicate where those points may be.
Although claimants may not agree with the Crown’s
mandating and negotiating policies they do need to be
fully aware of them. While negotiators may persuade the
Crown to modify its stance on some issues the Crown will
signal that other policies are non-negotiable. Remember,
negotiating a settlement is the ‘art of the possible’ in
which claimants ultimately have a ‘can do’ list and a ‘can’t
do’ list.
At the end of the day if the ‘can’t do’ list is too extreme
claimants may decide it is not worth pursuing
negotiations in that climate – that decision is always
available. The Crown will have a similar point of view if
they think the claimants ‘can do’ list is unrealistic.
Claimant negotiators may have a ‘no compromise’ bottom
line on some issues before they begin negotiations – this
could mean their principles stop the negotiation dead in
its tracks; for example a stance of, ‘Kua riro atu te whenua
– ka hoki mai te whenua’ / ‘All land lost; all land back’ is
simply never going to happen.

It is in the negotiator’s interest to know in advance the
likely outcome of sticking to each bottom line. It is a
judgement call with examples from other settlements
available as a guide.
The Guide makes no recommendations on either where to
draw that line or whether negotiators should walk away
from negotiations. This rests entirely with the mandated
negotiation team. What matters is that negotiators are
aware of the likely consequences of each bottom line
stance. They may decide that continuing is not justified,
or decide to move a bottom line up a little.
The Guide tries to identify what is definitely achievable,
what has not yet been achieved, and the grey area in
between.
Structure of the guide
The Guide starts with a description of the Trust, why
it was set up, funding to support claimants through
settlement, then follows the prescribed pathway of the
Crown’s settlement negotiations. The process starts with
the claimant mandating required to enter negotiations,
negotiations proper which culminate in a Deed of
Settlement, and finally ratification, legislation then the
transfer of assets.
The Early Preparation chapter lists those tasks an
aspiring claimant negotiating team should do before
entering negotiations and summarises funding available
to support claimants through the settlement process.
A summary of Waitangi Tribunal and settlement
negotiations processes leads into a brief description of
the principle alternatives to negotiating a settlement and
concludes with an overview of the research claimants
must complete to support their negotiations.
The first step in the process is achieving a Deed of
Mandate to negotiate on behalf of the claimant group.
The concept of ‘mandate’ and Crown expectations of
claimant mandate are discussed, followed by a mandating
plan (steps claimants consider to achieve a mandate).
Finally, the chapter lists issues the mandated body’s
business rules must address.
The chapter Negotiating a Settlement, covers the
negotiating brief, ie setting out the negotiation strategy
and tactics in preparation for negotiations.
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Next, in preparing the Terms of Negotiation, the
Guide describes the key elements of several Terms of
Negotiation signed over the last eight years. Each element
is discussed in terms of frequency or the particular nature
or legal effect of their inclusion.
Negotiations proper begin in Settlement Redress. The
chapter examines the content of an Agreement-inPrinciple (AiP), the differences and legal effects these
have or can have on subsequent negotiations and
preparing the Deed of Settlement, and gives the details
underpinning a Deed of Settlement. The three parts of a
Deed of Settlement are examined separately:
1. Historical Account, Crown Acknowledgements and
Apology
2. Cultural redress, and
3. Commercial and financial redress.
Case studies, property valuation methodologies and the
commercial options claimants can elect to incorporate in
their settlement package are discussed.
The constitution and structure of the Post-settlement
Governance Entity is crucial to the long-term vitality and
commercial prospects of the iwi. The advantages and
disadvantages of governance options available to receive
settlement assets are outlined in this chapter.
Claimant group ratification of the post-settlement
governance entity and settlement package is a critical
milestone towards settlement. The Ratification chapter
looks at the process by which the mandated body
achieves ratification of the settlement package and the
body established to receive the settlement assets.
Achieving a signed Deed of Settlement is a very significant
occasion for a claimant group, but not the end of the
journey. The final chapter describes the legislative
process for enacting the Deed of Settlement and explains
why claimant leaders or members of the post-settlement
governance entity must be involved at a number of points
to ensure the intent of the settlement is reflected in the
draft Settlement Bill.
The chapter ends with the settlement implementation
phase, that is, the processes required to transfer the
assets to the post-settlement governance entity once
settlement is enacted.
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Introduction
The Trust was set up under the Crown Forest Assets Act
1989 after the New Zealand Māori Council and Federation
of Māori Authorities took court action to protect Māori
interests in the Crown’s commercial forests. The Act
allowed the Crown to sell licenses for forestry, but
prevented it selling the land itself until the beneficial
owners of the land had been determined.
On 30 April 1990, Māori and Crown representatives
signed a Trust Deed to establish the Crown Forestry
Rental Trust, establishing the Trust as an independent
agency (with equal numbers of Māori and Crown
appointed Trustees) to support claimant groups prepare,
present and negotiate claims that involve Crown Forest
Licensed Land.
The Trust is not directly involved in negotiating or
settling claims, that is the responsibility of Māori
claimant groups and the Crown.
The Trust funds and supports eligible claimant groups by:
• Providing advice on matters concerned with
Waitangi Tribunal inquiry processes, or the direct
negotiation processes managed by the Office of Treaty
Settlements.
• Funding settlement-related activities necessary for
settlement negotiations with the Crown.
• Planning and funding research required to support
the claimant’s case.
The Government prefers that any negotiation with a
claimant group covers all that group’s historical claims
against the Crown. Therefore, comprehensive claims
often include issues that are not related specifically to
land only.
Under current policy the Crown will not settle forest land
claims separately from general land claims. Therefore the
Trust considers and approves requests from claimants for
comprehensive hearings or negotiations which include
Crown forest licensed land.
How the Trust is funded
Land Information New Zealand transfers the annual
rental fees it receives from forestry companies using
the land on which Crown forestry assets are located. It
holds these rentals in trust until the Crown and claimant
negotiators have determined and agreed on the final
ownership of the land, then delivers the relevant rental
proceeds to the claimants’ post-settlement governance
entity once settlement is enacted.

The Trust invests the rental proceeds in accordance with
the Trust Deed which requires that the rentals be invested
in either New Zealand Government-issued securities
or short-term interest-bearing deposit accounts with
registered banks.
Currently the Trust holds over $570 million in trust. The
interest earned on the accumulated annual rental fees
is applied to assist any claimant to prepare, present and
negotiate claims which involve or could involve licensed
Crown forest land before the Waitangi Tribunal. Funding
assistance is also provided to those mandated claimant
bodies with interests in Crown forest licensed land
that are in direct negotiations with the Office of Treaty
Settlements. Administrative expenses of the Trust are
supported by interest income generated from forest
rentals proceeds.
Funding from Crown Forestry Rental Trust
The Trust has established criteria for claimants to be
recognised as approved clients. These are set out in
the Trust’s Claimant Assistance and Research Services
booklet available from the Trust offices or the Trust
website www.cfrt.org.nz. Claimants must meet these
criteria before they can be considered for funding
assistance for either the Waitangi Tribunal process
or engaging with the Office of Treaty Settlements in
settlement negotiations.
To be eligible for Trust funding an applicant must:
(1) be Māori, and
(2) have registered a claim with the Waitangi Tribunal or
propose to register a claim which involves, or could
involve, Crown forest licensed land.
In respect to Trust funding assistance to engage in
negotiations and conclude a settlement, claimants must
meet the following four requirements:
• grouped: the applicant group must be recognised
by Office of Treaty Settlements as a large natural
grouping (LNG)
• mandated and engaged: the claimant group’s
representative body must possess a Crownrecognised mandate to negotiate on behalf of the
claimants or Office of Treaty Settlements has agreed
to the claimant group’s mandating plan
• capable: the applicant group must have the ability to
manage the work and funds that will be required to
get through settlement negotiations.
These requirements are set out in more detail in Claimant
Assistance and Research Services.
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The applicant group is required to prepare a business
plan setting out the intended work and a detailed
budget. For claimants seeking Trust funding to prepare
for Tribunal hearings or settlement negotiations, the
Trust requires a sound, robust business case focused on
progressing the settlement process to the next stage,
and setting out eligible activities and costs for which the
applicant is seeking funding.
Trustees have an approved range of activities the Trust
is prepared to fund. Maximum costs are set for each
activity; the lower range may apply to smaller groups with
less complex needs.
The Trust will assess the entire plan to determine fair
and reasonable costs required to support the work,
and actual costs will be compared against previous
claimant expenditure on these activities. While Trustees
may occasionally approve costs above the maximum
benchmark any such approval does not automatically set
a new cost precedent for an activity.
The Trust may, at its discretion, consider other specific
activities if the claimant group can demonstrate how an
activity contributes to the achievement of its business
plan. Such activities must still be within the Trust’s agreed
cost range.
Funding levels and eligible activities are at Trustee
discretion and may change over time so it is essential
that claimant groups talk with the Trust’s relationship
managers early in the business plan development.
The Trust estimates that it contributes between $1.6
million and $3.2 million to a claimant group’s cost
of settlement negotiations – from seeking a Deed of
Mandate to ratification of the Deed of Settlement and
post-settlement governance entity.
The Trust can fund claimant groups to support them
through all phases of settlement negotiations. A broad
range of costs and activities Trustees will consider
funding are summarised below.
Early stages of claims preparation
Claimants who can be considered for assistance towards
preparation for settlement negotiations may currently be:
• between the Waitangi Tribunal and Office of Treaty
Settlements processes
• lower down the Waitangi Tribunal/Office of Treaty
Settlements priority list, or
• in the early stages of claim preparation.

The Trust is able to provide limited funding to groups for
early preparation work where the Trust considers that
early funding will prepare the claimant group for later
Waitangi Tribunal hearings or settlement negotiations.
The Trust will consider requests for initial research
planning, internal communications and seminars
explaining Waitangi Tribunal hearings and negotiation
processes. These activities tend to be short and have a
benefit beyond a specific group. The Trust may contract
some directly, eg delivery of information on the claims
settlement process, but assistance for example for
claimant communication is more suited to a direct
claimant group contract.
In some cases the Trust may provide funding for a project
manager to coordinate these activities.
Deed of Mandate
The Trust will consider supporting a claimant group
through to completing its Deed of Mandate once its
mandating plan is formally recognised by the Office of
Treaty Settlements. A Deed of Mandate will typically take
six months of intensive activity before it is endorsed
by the claimant group and submitted to the Minister in
Charge of Treaty of Waitangi Negotiations for Crown
recognition.
Commonly funded mandating activities are:  
communications costs (panui and hui advertisements),
holding hui, establishing a beneficiary register,
contributions to the chair and members of the
governance board supporting the mandated body
through the Deed of Mandate, funding individuals
seeking the claimant group’s mandate to negotiate their
claim, project management (managing the process), and
office support.
Terms of Negotiation
Terms of Negotiation should be relatively straightforward
and take a few months. However, for a variety of reasons
the Trust has found this takes a year or more to achieve.
Activities funded under this phase of negotiations
are:  the mandated body’s negotiating team, project
management, office support, hui and communications
costs. Some specialist costs may also be considered, such
as advice towards strategic negotiations and planning,
and historical research.
Agreement-in-Principle
This is the start of negotiations proper with the Crown.
Reaching Agreement-in-Principle (AiP) may take over
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twelve months and involve a considerable number of
negotiation meetings requiring specialist advice and hui.
Consequently the major and intensive work and activities
the Trust funds are: support for the negotiations team,
specialist advice for activities such as commercial
business, property, land and forestry valuations,
commercial and financial expertise, strategy planning,
and historians.
Additional costs include: project management, office
support, communications, and travel.
Deed of Settlement
A number of iterations of a draft Deed of Settlement may
be prepared before the Crown and the mandated body can
agree on the initialled Deed of Settlement to be presented
to the claimant group for ratification. At this point (or
earlier in the settlement process) the mandated body will
have considered and developed the governance entity
that will receive the settlement assets.
Activities funded by the Trust under this phase include
the constitutional and structural arrangements of the
post-settlement governance entity. This will involve
specialist constitutional legal advice. In addition there
are the costs of negotiations, specialist legal advice for
drawing up the Deed of Settlement, additional advice on
asset valuations, and advice on economic aspects of the
settlement and tax structures.
Additional costs include: project management, office
support, communications, and travel required up to the
initialling of the Deed of Settlement.

wider claimant group. The process involves an intensive
consultation period, usually over several months, which
follows and culminates in the claimant group ratifying,
by postal ballot, the settlement package and the entity
that will receive the assets following enactment of the
settlement.
Activities funded at this time include: publications
summarising the settlement package and structure of the
post settlement governance entity, hui advertisements
and hui, voting process and voting scrutineers, updating
the registration database if required, and time and travel
costs for members of the mandated body who negotiated
the deal.
Additional costs include: project management, office
support, communications, and travel required for the
ratification process.
Implementation
All historical settlements are implemented by legislation.
It can take two years before the settlement package can be
transferred to the recognised post-settlement governance
entity. The claimant group should monitor progress of
the legislation and participate in the select committee
process. In addition there are tasks the settlement entity
must do to receive the assets.
Under the Trust’s funding policy, ratification of the Deed
of Settlement ends funding to the claimant group. This
is because the Trust views the ratification of a Deed of
Settlement as the point where ownership of Crown forest
licensed lands has been resolved.

Ratification
Both the initialled Deed of Settlement and the post
settlement governance entity must be ratified by the
Further reading
Crown Forestry Rental Trust. Claimant Assistance and Research Services, Wellington 2006
Crown Forestry Rental Trust. Business Plan 1 April 2007–31 March 2008, Wellington 2007
Crown Forestry Rental Trust. Report to Appointors 2006–2007, Wellington 2007
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Key points
•
•
•
•
•
•
•

•
•
•

Ensure the historical claim(s) for your tribal group are submitted to the Waitangi Tribunal by 1 September 2008
Develop a claimant reference library
Get an understanding of the full settlement negotiations process (read this Guide) and what other claimant
groups have achieved
Talk with other mandated bodies and governance entities, settlement experts and Treaty sector agencies
Do a stock-take on the people in your claimant group with the right skills mix to be part of the negotiation
process
Do your homework on funding sources
Decide on your settlement pathway
– after the Waitangi Tribunal reports on the claim, or
– a standard Waitangi Tribunal inquiry but start negotiating before the report, or
– direct negotiations that bypass the Tribunal altogether, or
– other alternatives
Develop a long-term strategic plan, but be prepared to amend it as circumstances change
Establish a competent project management team – Treaty settlement negotiations are not for hangers-on
Ensure all essential research is completed or well progressed before engaging directly with the Crown

Remember…
•
•
•

Success depends on quality not quantity – a ‘padded’ mandated body soaks up time and money
The standard of research will shape the outcomes of the negotiations
Short cuts usually take you nowhere
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Starting off
Make no mistake, the road to a Treaty settlement is long.
Typically from seeking a Deed of Mandate to a negotiated
Deed of Settlement through to the implementation of the
Treaty settlement package (where the post settlement
governance entity actually receives the settlement
assets) can take five or more years. Thorough and early
preparation is essential.
A claimant group should consider the following three
areas: develop knowledge of the settlement process,
identify resources, and develop a preliminary plan.
Complete these tasks early, well before formally engaging
with the Crown.
1. Develop knowledge of the
settlement process
First and foremost submit a claim to the Waitangi
Tribunal at the very latest by 1 September 2008. This
is the final date set by law for the Tribunal to receive
historical claims; that is, those raising grievances from
before 21 September 1992.
Establish a claimant reference library. Include for
example, publications from Office of Treaty Settlements,
Crown Forestry Rental Trust, Te Puni Kōkiri, the Waitangi
Tribunal, and other published sector experts as well
as several examples of Deeds of Settlement, Deeds of
Mandate, Terms of Negotiation and available Agreements
in Principle. These documents are on the websites of the
respective organisations.
Gain an understanding of the settlement negotiations
process, both Waitangi Tribunal hearings followed by
settlement negotiations with the Crown, and the process
and requirements for going directly to the Crown in
settlement negotiations.
Get an understanding of what other claimant groups have
achieved in their settlements. Make realistic comparisons
between your circumstances and similar groups (e.g. size
of iwi, type of Treaty breach).
Determine what negotiations are going on in your region.
Check whether you have an interest in these claims then
find out how to engage in the process so you can protect
your interests in the (overlapping) claims and settlement
negotiations.
Talk with:
− members of mandated bodies and negotiators
currently engaged with Office of Treaty Settlements in
settlement negotiations

− those who have settled their claim
− claimants who have been through Waitangi Tribunal
hearings
− Treaty sector agencies and Tribunal staff – if you are
considering having your claim heard
− Office of Treaty Settlements staff – if you are
contemplating direct negotiations with the Crown
− Trust staff with knowledge of the Treaty sector
who may be able to assist with funding through the
process
− Te Puni Kōkiri staff familiar with government policies
and processes and Treaty sector issues.
There are a number of experts you need to contact, in
particular legal counsel and historians with experience
in the Treaty sector together with other specialists and
experts, should you choose to enter negotiations with the
Crown. The Trust can facilitate and help fund hui at early
stages of claimant preparation.
2. Identify your resources
Take stock of people in your iwi who are available and
able to assist and navigate your claim through the
settlement process. Essential core skills required for
a successful settlement outcome include leadership,
project management, financial, and negotiation. Contract
specialist advisors as required, but the core attributes –
leadership, people and relationship management – must
come from within the claimant group.
Check likely funding sources. The Trust may fund a
claimant group with a claim on Crown forest licensed
land and Office of Treaty Settlements also fund claimant
groups through the process. The Legal Services Agency
can fund legal services for claimants in Waitangi Tribunal
inquiries. Find out the funding process and criteria for
each agency (see Funding Sources below).
3. Develop a preliminary plan
At this point, develop a long-term strategic plan (outline
what will be done, when, and by whom) for the full
duration of settlement negotiations, from preparing a
mandating plan through to implementing the settlement.
The plan should identify the goals, timetable, key
resources, funding and personnel required for each phase
of the Treaty settlement process.
The strategic plan should incorporate a communications
plan, mandating plan and negotiations strategy. These
may be developed and refined later during the prenegotiations phases (Deed of Mandate and Terms of
Negotiation) of the settlement process.
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The long-term strategic plan would be delivered via an
annual operational plan or business plan.
A good business plan sets out what the claimant group
(negotiating body) proposes for the year. It should include
objectives, key milestones, activities/tasks required to
achieve the milestones, and measures of success. The plan
would include resources required to perform the tasks,
and detail task allocation, responsibilities and budgets.
The Annual Business Plan is a crucial tool for managing the
claimant group negotiating body through the settlement
process, and forms the basis of applications to funding
agencies and preparing project briefs for service providers.
Project management
Negotiating a settlement with the Crown is a lengthy and
complex process. It involves executing a number of tasks,
investigations and strategic projects, many of which run
at the same time. This Guide cannot stress enough the
importance of having an established project management
team and good project planning. Indeed the vital role
project management plays in negotiations is emphasised
repeatedly.
This section briefly sets out the relationship between the
governance board (mandated body), the project manager
and the tasks and activities the claimant group undertake
through the settlement process. This outline is no
substitute for an experienced project manager.
The two key aspects to effective project management
are an effective governance board, and a management
team with the range of skill sets required to support the
mandated body through the process.
The governance board provides strategic leadership to
the organisation, encompassing high-level directionsetting and purpose. Good governance provides the
unifying influence to the three core groups of the
claimant organisation: the board, the management team
(general manager/chief executive officer and staff), and
claimant beneficiaries. Good governance also enables the
claimant organisation to self-monitor progress towards
a defined outcome, such as settlement with the Crown or
establishing a business enterprise.
The management team focus is the day-to-day running
of the organisation, reflecting the vision and mission
approved by the board through long term goals and
strategies. The business plan sets out the organisation’s
annual work programme to achieve the goals and
strategies.

Project management is what the management team does
to organise and manage resources (people, money, time)
to achieve a defined output (scope of the project).
Project management particularly suits the settlement
process – a series of defined intermediate steps with a
clear goal of settling historical grievances with the Crown.
Using a project management approach in a claimant
organisation allows management to implement a range of
tasks that are in line with the board’s strategic direction.
The board and staff monitor progress against milestones.
They form the basis of reporting to claimants and funding
agencies requiring regular financial and progress reports
on claimant progress with negotiations.
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The diagram below depicts the hierarchal relationship
between the governance board, management team and
project management.

Hierarchy of project management

Mandate committee
(governance body)

Vision
& mission

Strategic planning
Management team

–long term goals
–strategies to achieve them

Tasks

Business planning
Annual work programme

Project

Project

Project

Project

Project

Project
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Project management information
There is a large amount of publicly available material
on project management. Some references are suggested
below. The Guide summarises two key aspects common to
all project management:
• key roles and accountabilities
• the principle stages of a project and the tasks in each
stage.

Key roles and accountabilities
The table below summarises the key roles and
accountabilities assigned to those working on a project.
Project stages and tasks follow.

Key roles

Accountabilities

Steering group

•
•
•
•

Approve settlement goals
Approve negotiation strategy and claimant business plan
Ultimate authority for the work programme
Usually two to three members of claimant group’s mandated body

Project sponsor

•
•
•

Overall project direction
Obtain project funding and provide resources
Usually CEO or designated member of executive team

Project manager

•

Achieve project objectives to the required quality level, on time,
within budget and resource levels
Accurate and timely project progress reports to project sponsor
and steering group

•
Project team and consultants

•

Complete planned project activities and outputs on time at the direction
of the project manager

Table 3.1 Project management – key roles and accountabilities

37

Aratohu Mō Ngā Rōpū Kaitono, Guide For Claimants Negotiating Treaty Settlements

Early Preparation

Project stages and tasks
The diagram below outlines the stages and tasks in a
typical project. The lifecycle of a project has four stages:
concept, planning, implementation and review.
Project management process
Plan (plan the work)

Produce (work the plan)

Conceive

Develop

Execute

Finish

Recognise need

Identify tasks

Obtain
approval

Assign tasks

Conduct
handover

Define project

Analyse tasks

Prepare plan

Finalise
controls

Conduct finish
procedure

Check
feasibility

Sequence
tasks

Pre-empt
problems

Monitor
progress

Evaluate
project

Prepare
proposal

Schedule
tasks

Check resource
availability

Take corrective
action

Evaluate
product

Figure 3.2: Project management process – four stages of a project lifecycle
From: Dr Jim Young Orchestrating your Project (page 35)
Further reading
Black, R. (2005). The complete idiots guide to Project Management with Microsoft Project 2003. Alpha Books, USA.
Bradbary, D. (2005).Herding Chickens: Innovative Techniques for Project Management. Harbor Light Press, San
Francisco, USA.
Lewis, J.P. (2005). Project Planning, Scheduling and Control. McGraw-Hill, New York, USA.
Rowe, S. (2006). Project Management for Small Projects. Management Concepts, USA.
Newton, R. (2006). Project Management Step by Step. Pearson Education Ltd, Harlow, UK.
Young, J. (2002). Orchestrating Your Project. New Zealand Institute of Management. Wellington, NZ.
Young, J. (2007). The Framework for Successful Project Management. SkillPower Ltd. Wellington, NZ.
Websites
Governance Good Practice www.governance.tpk.govt.nz
New Zealand Institute of Management www.nzim.co.nz
Project Management Institute of New Zealand www.pmi.org.nz
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Funding sources
Negotiating a Treaty settlement is expensive. Some iwi
have sufficient funds so can begin the process without any
outside funding but that is not the case for many groups.
Claimants entering settlement negotiations have two
primary sources of funding – Crown Forestry Rental Trust
(the Trust) and Office of Treaty Settlements.

settlement legislation and the implementation phase of
the settlement process.
Claimants are advised to contact Office of Treaty
Settlements directly for information on its funding
criteria and application process.

If a claimant group has Crown forest licensed land within
its area of interest the Trust will provide funds to assist
the full settlement process. Activities that are funded by
the Trust were discussed in the previous chapter (Crown
Forestry Rental Trust).

Settlement pathways
The decision to proceed with a claim against the Crown
rests with the claimant group. Claimant leaders may
choose not to enter the Treaty settlement process (and
some iwi leaders have done just that). But if leaders do
choose to do so, there are three courses of action.

Claimants may be eligible for legal aid through the Legal
Services Agency if they can demonstrate they have
insufficient means to pay for the legal services they
require to properly engage in the Waitangi Tribunal
process. Access to legal aid for specialist legal advice
on settlement negotiations and documentation is
also available. Strict criteria apply to this legal aid and
claimants are encouraged to discuss opportunities for
assistance with staff in the Legal Services Agency early in
the planning phase for negotiations.

A claimant group may:
• choose to complete the Waitangi Tribunal hearings
process before entering negotiations with the Crown,
or,
• choose to have a fast-track modular Tribunal inquiry
and, optionally, depart before its completion in order
to begin settlement negotiations; or
• elect to go directly into negotiations with the Crown
via Office of Treaty Settlements without going through
the Waitangi Tribunal process.

Office of Treaty Settlements provides funding assistance
to claimant groups that are in settlement negotiations
with the Crown. Office of Treaty Settlements provides a
contribution towards the costs of:
• seeking a mandate to negotiate on behalf of the
claimant group (after the mandate has been
recognised by the Crown)
• negotiating and agreeing to the Terms of Negotiation
with the Crown
• negotiating a Deed of Settlement (including the
intermediate step of Agreement-in Principle [AiP])
• establishing a post-settlement governance entity
which will receive and manage the settlement assets
• ratification by claimant group members of both the
Deed of Settlement and the governance entity to
receive the settlement package.

This section summarises in brief what each process
entails, then lists some factors that claimants may wish to
consider before proceeding with either process.

The level of funding provided is determined by a number
of factors including: the size and spread of the claimant
group, the complexity of the claim, the amount of
research required to support negotiations, other claimant
interests in the area, and whether the claimant group has
access to Trust funds.
The claimant group may apply to Office of Treaty
Settlements for advances on interest on the settlement
quantum to support them through the important

1. Waitangi Tribunal
Inquiries into historical claims
The Waitangi Tribunal provides a public forum in which
Māori may set out their claims against the Crown. Once
a claim is registered, it is grouped for joint inquiry with
other claims in the district into which it falls. The issues
surrounding the claim are researched and hearings are
held so claimants and the Crown can present their cases.
At the conclusion of the hearings, the Waitangi Tribunal
considers the evidence and reports its findings.
If the Waitangi Tribunal finds that Crown action has
resulted in a Treaty breach and prejudice to the claimant
group it may make recommendations to the Government
on ways in which that prejudice might be removed.
New approach to historical Treaty claims
Since 2001 the Tribunal has operated a new approach
to hearing historical Treaty claims, which is designed to
streamline the Treaty inquiry process and enable speedier
hearings and Tribunal reports. This allows claimants to
move into negotiations much sooner than was the case
with the early district inquiries.
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The standard district or regional inquiry process
completes its entire cycle within 5–7 years. Fast-track
modular inquiries are quicker. For example, the Central
North Island Tribunal – which covered three inquiry
districts and 175 claims – finished its Stage One report on
generic issues just over four years after agreement on the
inquiry process and research planning.
Common to both a Tribunal hearing and settlement
negotiations are the requirements for historical research
which, depending on the complexity of the issues to be
researched, may take from eighteen months to three
years to complete.
2.	Office of Treaty Settlements
As a first step the claimant group should approach Office
of Treaty Settlements to discuss:
• the scope of claims proposed to be covered
• what tribal groups are proposed to be included in
negotiations, and whether the Crown would consider
the group sufficiently large to be a priority for
negotiations
• what mandating and representation processes would
meet the Crown and claimant group’s criteria for
recognising a mandate and provide a sound base for
negotiations, and

•

the historical research that claimant groups
will require to support the claim upon entering
negotiations.

Subject to the outcome of these discussions, the initiating
group would develop a mandating strategy and seek a
mandate from the claimant group for representatives, or
a mandated body, to negotiate the proposed settlement.
Following Ministerial recognition of a Deed of Mandate,
discussions can begin towards negotiating a Deed of
Settlement. Once the settlement has been negotiated and
agreed by the claimant group and the Crown, legislation
is passed to confirm the finality of the settlement and
enable it to be put into effect.
The settlement assets are then handed over to the
claimants’ post-settlement governance entity established
for that purpose, the body having been previously
vetted by the Crown, and ratified by the claimant group.
Negotiations towards a settlement package and the return
of assets can take at least five years and often longer.
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A Waitangi Tribunal inquiry leading into direct negotiations
Pros

Cons

Forum for claimants ‘their day in court’.
A public ‘Truth and Reconciliation’ process

May not be needed if the claimant group is thoroughly
prepared before entering negotiations

Thorough research and investigation of the issues,
usually followed by a comprehensive report

Unnecessary detail covered causing delay and risking
damage to claimant group coherence

Body of research will assist subsequent settlement
negotiations

Sometimes additional research will be needed for specific
points of negotiation

Evidence becomes part of the public record
Tribunal report can provide a solid platform and basis for Crown not obligated to accept Waitangi Tribunal
settlement discussions and negotiations with the Crown
recommendations (unless they are binding)
Tribunal process and report unlikely to influence or
increase negotiated quantum redress
Tribunal hearings may provide a common bond and unify
the claimant group in common action

Divisions on identity and issues between claimant groups
may persist, and small claims may be difficult to bind into
cohesive larger groupings
The process is too long for groups to sustain their
enthusiasm, coherence and organisation

Overlapping claims may be resolved in the Tribunal
environment

The Tribunal’s forum could be exploited by competing
groups to advance rival cases

Tribunal inquiry may take four years (modular approach)
or five+ years (standard process)

Process problems may lengthen inquiry timeline
Direct negotiations may achieve a quicker settlement
if they go well, but take longer if a Tribunal inquiry is
needed to pave the way

A fast-track modular inquiry speeds entry into
negotiations and provides options for a partial, rather
than, comprehensive inquiry

Reduced research, selective evidence, hapū not fully
heard, and the Tribunal report limited to either broad
generic issues or a few high priority issues in depth

Direct settlement negotiations with the Crown
Pros

Cons

Bypasses the costs of a Tribunal hearing
Settlement package negotiated on case by case basis –
anything is possible

A Tribunal inquiry may help to define the claim issues to
be settled and the seriousness of the Treaty breach and
prejudice

Short-cut to reaching settlement, thus opportunity cost
on income forgone in settlement investments reduced

Under-researched or poorly defined claims may take
much longer to settle

Informal hearings to enable ‘our stories’ to be told

Tribunal hearings require the Crown to face up to the
claimants’ case in an accountable public forum

May increase goodwill by signalling confidence in the
direct negotiations process

Risk of disillusionment if the process breaks down

Rewards well organised groups focussed on postsettlement goals

Members of claimant group may feel short-changed if
claims not heard

Effective iwi leadership recognised and rewarded

Picking winners may damage relationships with
overlapping groups and meet resistance from hapū that
feel marginalised, possibly leading to lengthy delays

Table 3.2: Factors to consider: Tribunal or direct negotiation with the Crown
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Further reading
Office of Treaty Settlements (2002) – Ka tika ā muri, ka tika ā mua – Healing the past, building a future: A Guide to
Treaty of Waitangi Claims and Negotiations with the Crown.
Waitangi Tribunal (2000) – Guide to the Practice and Procedure of the Waitangi Tribunal.
Waitangi Tribunal (2001) – The Claims Process of the Waitangi Tribunal: Information for Claimants.
Waitangi Tribunal (2005) – The New Approach Revisited: A Discussion Paper on the Waitangi Tribunal’s Current and
Developing Practices.
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Alternatives to settlement negotiations
Introduction
Claimants should always be aware of other avenues to
which they have recourse to settle their claims other than
settlement negotiations with the Crown. The claimant
group needs to carefully weigh the costs, possible benefits
and risks associated with pursuing alternative settlement
negotiations.
This section discusses three possible alternatives to
settlement negotiations:
1. Applying to the Waitangi Tribunal to exercise its
binding powers of recommendation in respect of
memorialised lands and Crown Forest Licensed lands.
2. Recourse to the general courts in relation to Treatybased actions or Crown action or inaction based on
such issues as fraud and breach of fiduciary duty.
3. Approaches or complaints relating to Treaty claims to
international bodies such as the United Nations.
An important consideration for any claimant group when
assessing the merits of any of the above alternatives is
that settlement negotiations with the Crown are very
likely to be discontinued if an alternative recourse to
settlement is embarked upon. Indeed, the Terms of
Negotiations invariably include an undertaking by the
mandated body not to undertake proceedings in the
courts, including the Waitangi Tribunal, while they are
in negotiations. Nonetheless, the mandated body can
prepare for this eventuality if negotiations are not going
to provide the settlement that their constituents are likely
to accept.
If a claimant group elects to pursue one of these options
prior to engaging in settlement negotiations with the
Crown (and has a positive outcome in terms of settling
their claim), then the claimant group may forego other
aspects of the settlement redress from the Crown. On the
other hand, if the claimant group has assessed the merits
of an alternative course and wishes to proceed down that
road (because the outcomes are likely to be better) their
claims will not be fully settled and negotiations may also
be possible later on if the Crown wishes to settle those
claims.
The Trust does not fund claimants through general court
proceedings or presentations at international bodies
such as the United Nations. However, the Trust will
consider funding support to a claimant group making
an application to the Waitangi Tribunal for a resumption
order as it relates to Crown forest licensed land.

Applications to the Waitangi Tribunal to
make binding recommendations
Most types of recommendation that the Waitangi
Tribunal may make are non-binding on the Crown and
the Crown is under no legal obligation to follow or adopt
them. There are, however, a few exceptions which the
Tribunal may invoke in respect of any well-founded claim.
In other words, although the binding remedies may be
narrowly defined, many claims may be entitled to access
these remedies.
The exceptions are principally properties with section
27B (State-Owned Enterprises Act 1986) or section 212
memorials (Education Act 1989) on their title (generally
former Crown-owned land which was transferred to
State Owned Enterprises during the restructuring of
state agencies after 1986), and Crown forest licensed
lands. In these cases the Treaty of Waitangi Act 1975
provides the Waitangi Tribunal with binding powers of
recommendation with respect to these properties. The
Tribunal’s interim recommendations, which become final
after 90 days if the parties fail to negotiate a settlement,
are for convenience referred to here as ‘resumption
orders’.
To date there has only been one successful application for
a resumption order. (An order in relation to a relatively
modern breach of the Treaty, land taken and not offered
back to the original owners in the late 1950s and early
1960s as required under the Public Works Act 1981.) Ngāti
Turangitukua applied for the return of land taken under
the Public Works Act for the establishment of the Tūrangi
township to service the construction of the Tongariro
hydroelectric scheme. The parties negotiated a settlement
before the 90-day limit expired, which culminated in the
Ngāti Turangitukua Claims Settlement Act 1999.
Until recently, few claimants have applied for remedies
hearings and binding recommendations from the
Tribunal. After the Whanganui-a-Orotū 1995 Report
was released the Wai 55 claimants sought binding
recommendations in respect of their historical claims.
The Tribunal issued a first remedies report in 1998 that
gave leave to the claimants to return if negotiations were
unsuccessful. They did so in 2004 but, as a result of the
Tribunal hearing, resumed discussions with the Crown
and the inquiry remains suspended.
Starting with the release of the Mōhaka ki Ahuriri Report
in 2004, the Tribunal has begun issuing a series of
comprehensive district reports covering all the historical
and contemporary claims in each inquiry. Several hundred
claims have been reported on to date and both small and
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large tribal groups covered. Subsequent delays in Crown
mandate recognition and negotiation start-ups have led
to a number of applications for remedies being filed with
the Tribunal since early 2006. Currently, the Tribunal
has before it applications from a range of substantial
claimant groups, including Te Aupouri, Ngāti Kahu, Ngāti
Whātua o Kaipara ki Te Tonga, the Hauraki Māori Trust
Board, Ngāti Hei, Ngāti Hineuru, Ngāti Tū and associated
hapū, and Ngāti Pahauwera. These applications have not
been concluded to date while submissions in a general
remedies process are under consideration.
Two general conditions must usually be satisfied for an
application to the Waitangi Tribunal for a resumption
order to proceed. First, the statement of claim should
include remedies in the relief requested. Second,
the claim must be fully reported on and adjudged
well founded. In such cases the Tribunal may either
recommend remedies or, more usually, give leave to the
claimants to apply later for remedies should good faith
attempts to negotiate a settlement with the Crown not
succeed.
The most likely scenarios for a claimant group to apply
for such an order are:
1. After the claimant group has had its claim(s) heard
and favourably reported on by the Waitangi Tribunal
and when subsequent negotiations with the Crown
have discontinued owing to the lack of support for the
settlement package on offer from the Crown.
2. Where the claimant group has bypassed the Waitangi
Tribunal hearings process and has opted to negotiate
directly with the Crown and these negotiations have
broken down. In this case the group would first need
to have its claim fully heard.
3. Where the claimant group has not entered
negotiations with the Crown and is seeking a
resumption order on a specific parcel(s) of land.
Again, the claim would first need to be fully heard.
The Waitangi Tribunal is currently considering
submissions on a general remedies process. In the
meantime, the Turangitukua and Wai 55 proceedings
have established some standards, procedures and
precedents. These precedents strongly suggest that the
Waitangi Tribunal is only likely to consider a resumption
order in Scenario 1 above. This is on the assumption that
the Waitangi Tribunal will want to be certain that the
claimant group has first had its claims fully investigated,
heard and adjudged well-founded, and that the claimant
group subsequently has used its best endeavours to settle
its claim by way of negotiation with the Crown.
Remedies proceedings form the final part of a particular

inquiry rather than a separate new inquiry. They are
usually organised as a distinct phase some time after the
release of the Tribunal’s main report on the claim. First,
the Tribunal considers applications on the papers filed
or at a judicial conference. If granted, the Tribunal hears
pleadings and evidence and then issues a report. Since
much of the business will comprise process evidence and
legal argument, a remedies inquiry is likely to have the
character of an urgent inquiry.
Recourse to the general courts in relation
to Treaty-based actions
The general courts in recent years have regularly been
a forum for litigating various aspects of the Treaty
settlement process. Issues such as mandate, overlapping
interests or cross claims issues, and in the case of the
fisheries settlement, the distribution of settlement assets,
have been prominent matters before the judiciary. This
section does not directly address the use of the general
courts to adjudicate those particular issues.
The general courts have not been regularly used as a
forum for taking claims in relation to Treaty of Waitangi
issues. The key reason for this is because in general, legal
proceedings cannot be based on the Treaty itself except
to the extent that the Treaty is recognised by statute.
A second reason is that while the Waitangi Tribunal has
jurisdiction to consider whether the Crown has breached
the principles of the Treaty of Waitangi, its findings are
not binding on or enforceable in the general courts.
Accordingly proceedings in general courts will need to be
based on a legally enforceable basis rather than based on
the Treaty itself.
Significantly, proceedings based on what might be
described as a ‘Treaty clause’ or recognition of the
Treaty as a relevant consideration or standard would not
address the standard historical Treaty claims issues such
as invasion, imprisonment, historical land loss and the
Native Land Court.
While it has not been explored in great detail recently,
proceedings in the general courts by claimant groups
on other grounds may warrant further investigation
especially contemporary claims, for example, land taken
under the Public Works Act 1981.
Approach to United Nations or other
international bodies
From the outset claimant groups must understand
that, as opposed to rulings of the general Courts in
New Zealand, rulings of international bodies are not
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binding on the Government. For many claimant groups
this in itself may be enough to question the value of
pursuing such a course of action. If claimant groups still
wish to proceed down this avenue (even though it would
not be binding on the Crown), the process to be followed
will depend on the particular forum in which the claimant
group seeks to be heard.
The complaint to the Human Rights Committee of the
United Nations in relation to the fisheries settlement
and the recent Report of the United Nations Special
Rapporteur on the foreshore and seabed issue are
examples of the use of international fora and instruments
in relation to what could broadly be described as Treatyrelated complaints. The Report of the United Nations
Special Rapporteur on the foreshore and seabed issue was
critical of the Government’s actions. However, despite its
findings, it did not result in any change in Government
policy or legislation.
Research
Introduction
Claimants may negotiate the settlement of their historical
claims at any time, provided the mandate of the body
appointed to negotiate their claims has been recognised
by the Crown. The three possible scenarios are where
claimants:
a) elect to have their claims heard in the Waitangi
Tribunal and receive a Tribunal report before entering
negotiations with Office of Treaty Settlements
b) choose to participate in the Waitangi Tribunal process
in order to obtain the benefits of commissioned
research, issue definition and possibly hearings, but
elect to proceed to negotiations before the Tribunal
has reported
c) elect to by-pass the Waitangi Tribunal process entirely
and go straight to negotiations.
In each case it is vital that the claim is properly
researched. Without adequate research neither the
claimants nor Office of Treaty Settlements will be able to
form a clear appreciation of the nature and significance of
the claim. Good research is also essential for key aspects
of the various agreements that are developed in the
course of settlement with the Crown, including quantum,
the ‘Agreed Historical Account’, details of the Crown
apology and issues surrounding ‘sites of significance’.
Over recent years the Trust, the Waitangi Tribunal and
Office of Treaty Settlements have developed policies
designed to speed up the claims hearing and settlement
process, and these have implications for research. The
Trust provides funding and other assistance to claimant

‘collectives’ or ‘clusters’. These groupings may be iwibased, or may occupy a geographical area. The Waitangi
Tribunal hears claims grouped into a district inquiry
and Office of Treaty Settlements will only negotiate
claim settlements with what it describes as ‘large natural
groupings’.
Among other things this means that individual hapū
and whanau claims are no longer necessarily researched
separately in detail for Tribunal or direct negotiation
purposes. Instead research is based around large natural
groupings, collectives or ‘clusters’. In Tribunal inquiries,
research is focussed on issues, whether they are shared
by many claimants or unique to particular claimants.
Carrying out research for ‘collectives’ or large natural
groupings is said to make the process more efficient by
reducing the amount of detail and avoiding duplication
of research. On the other hand, apart from ‘case studies’
(often research on specific land blocks) or tangata
whenua evidence, this may limit the extent to which hapū
can research their own specific land and other issues.
Although all hapū in a large natural grouping will be
named in the historical account, Deed of Settlement
and Crown apology, it may not be possible under these
circumstances to refer in any detail to particular hapū
or whanau, or address specific historical issues which
impacted upon them as part of a claim settlement.
The key point, however, is that claimants should get
the research that will meet their interests in settlement
negotiations, and if they do need to address issues
relating to particular hapū, then they should get that
research done. Ideally the claimants should begin
the process by asking themselves, “What are our key
grievances and what are the key things the Crown did to
us that we need to discuss with them?” and then generate
their research programme from the answers to those
questions.
Claimant options and research: Waitangi
Tribunal or direct negotiations
Under the first two scenarios above, the claimants will
have been involved in a Tribunal research programme
and will have the benefit of that. If the first scenario has
been chosen they will also have the Tribunal’s assessment
of the research and its findings in the form of a Tribunal
report.
An extensive body of high quality research is also required
by those groups who choose the third scenario – direct
negotiations without a Tribunal inquiry or Tribunal report.
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Office of Treaty Settlements requires good quality research
that clearly substantiates the key grievances of the claimant
group. In some cases breach and Apology redress has been
successfully negotiated on the basis of a small number of
very good – and targeted – research reports. The manner
in which research plans are developed and carried out –
and the nature and scope of research required in all three
situations – is described in the following sections.

•

Types of research
The research on historical Treaty claims necessary
for both the Waitangi Tribunal and Office of Treaty
Settlements direct negotiation purposes takes four basic
forms: Tangata Whenua, Manawhenua or ‘Traditional
history’, ‘Technical’ historical research, and Maps.

Traditional evidence should be prepared at the same time
as other historical evidence, or preferably in advance of
it. This is because the professional historians who will
prepare the ‘technical reports’ (discussed below) need
this information if they are to fully understand land
alienation and other historical issues.

The research generated for Tribunal inquiries is usually
aimed at substantiating the breach basis for the claims,
and establishing a narrative of what happened. This is
also the research that will prove most useful for Apology
negotiations. Claimant groups will have other research
needs, including being able to establish their connections
with sites of significance in some depth for cultural or
commercial redress purposes. This latter type of research
is really more important for settlement negotiations than
for Tribunal hearings.

It is impossible to set out any firm ‘model’ for such
evidence, or the precise manner in which it might be
presented to Office of Treaty Settlements or the Tribunal.
It might be presented in written or oral form, and might
also include video and/or sound recordings. This will
depend on the nature of the claimant group and the
interests it represents, and the preferences of kaumātua
and kuia who are involved. Such evidence will, no doubt
include whakapapa and traditions associated with the
tupuna of the claimants who first set foot on the land,
a description of traditional trails, evidence of ongoing
traditional land use and occupation, and the existence
and location of wāhi tapu, kāinga and pā.

The essentials of each type of research are set out below.
All are equally important, and taken together they
should provide an integrated, complete and accurate
body of research sufficient to withstand close scrutiny
within either the Tribunal or Office of Treaty Settlements
environment.
Tangata whenua evidence
In the Waitangi Tribunal process claimants present briefs
of evidence that describe in their own words how Crown
actions have impacted upon their communities, land
and resources in both the historical and contemporary
sense. Contemporary natural resource issues (including
environmental issues) often form an important part
of this work, as do current relationships with local
bodies and Crown agencies such as the Department of
Conservation.
Tangata whenua or claimant research can take many
forms, for example:
• audiovisual recordings of people’s lived experience of
Crown actions or prejudicial effects
• community memory of past actions, events and living
conditions
• documentary resources, including privately held
records in claimant communities

filmed evidence of sites of significance or
environmental impacts

Manawhenua or ‘traditional history’ research
This research describes who the people are, how
they connect to the land and their relationships with
neighbouring hapū and iwi. Much of this work is carried
out by the claimants themselves.

Some indication of the claimed rohe is also necessary
– although this need not necessarily be represented by
lines on maps, which often suggest exclusivity and form
an inappropriate and unhelpful way of representing
overlapping and intersecting interests based on
whakapapa or other customary arrangements.
It is also possible for information about sensitive issues –
such as wāhi tapu – to be kept confidential to the parties
(the claimants, Crown/Office of Treaty Settlements or
the Tribunal), should claimants not agree to a public
disclosure of sensitive material. Negotiators should
also be familiar with the implications of the Official
Information Act before they begin negotiations.
Traditional evidence may include a mix of oral and
documentary sources, including books and other
published material such as articles in the Journal of the
Polynesian Society, Native Land Court minute books
and other archival material. Published sources written
by Pākehā in the late nineteenth or early twentieth
centuries should not be relied on. They may contain
errors, distortions or bias towards a particular iwi.
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This is because Pākehā authors often relied on only
one iwi or hapū as a source of information, or had a
particular sympathy with one iwi. These books need to
be examined in light of claimant traditional evidence
and any error or bias identified.
Professional historians can assist in locating and
explaining the documentary sources and critiquing
published works but the main task lies with the claimants
themselves. This can be a challenging task. Oral/
traditional evidence relating to specific instances of land
loss and other key events should also inform and support
the evidence prepared by the professional historian.
In many cases a Trust-commissioned anthropologist or
academic specialising in this field will provide an ‘overview’
of the traditional history of the wider region or Tribunal
inquiry district. This is sometimes called a ‘tribal landscape’
report. ‘Tribal landscape’ reports are usually commissioned
in connection with Tribunal inquiries, and are unlikely to be
prepared specifically for negotiation purposes.
‘Technical’ historical research
This research is called ‘technical’ because it involves
accessing information in specialist libraries and archives
by trained historians, who then analyse the material and
prepare written evidence. The reports which result are
often necessarily lengthy and detailed, and copies of the
main archival documents relied on by the historian are
supplied as supporting papers (or ‘document banks’) to
the written report. Although some claimant groups have
a strong preference to carry out this work themselves,
this is not usually recommended. Only trained and
experienced historians have the necessary skills and
training, and their work will be very closely scrutinised in
the Waitangi Tribunal and by Office of Treaty Settlements.
‘Technical’ research is usually commissioned by the
Trust, and sometimes by the Waitangi Tribunal if the
claim is subject to a Tribunal inquiry. The precise nature
of the work (research plan) is usually developed as a
collaborative exercise involving the Trust, claimants
and the Tribunal. In some Tribunal inquiries a ‘Research
Coordination Committee’ (including the Trust, Tribunal
staff and representatives nominated by the claimants)
has been set up to facilitate this process and ensure that
research is sufficiently comprehensive. If the claimants
intend to enter direct negotiations in the absence of a
Tribunal inquiry, Office of Treaty Settlements may wish to
provide input into a research planning process.
For a Waitangi Tribunal district inquiry, the Tribunal will
usually first commission an evaluation of research needs

and consult all parties. On the basis of the assessment
and feedback, it seeks a broad measure of agreement
on a casebook research programme covering all claim
issues to be heard and tailored to the agreed inquiry
process. Project briefs are then prepared to implement
the programme.
Subject to claimant approval the historians who are
chosen to undertake the work will be required to report
back to the claimant group on a regular basis during
the course of research. Drafts of the research report are
circulated and discussed, and the research in its final
form is not ‘signed off ’ until there is substantive claimant
support for it and it has been the subject of a peer review
by another qualified historian (commissioned by the
Trust) who has not been involved in the claim.
Technical research generally covers the following topics,
some or all of which may be relevant to a particular
claimant group:
• pre-Treaty European purchases, and how the Crown
later dealt with these (old land claims and surplus
lands)
• rates and local bodies
• old land claims (pre-1840)
• early Crown purchases (1840–1865)
• pre-emption waiver purchases (1844-1846)
• raupatu (land confiscation)
• post-1865 Native Land Court transactions (Crown and
private)
• public works takings
• land consolidation and development schemes
• non-land resources, including lakes, waterways and
environmental impacts
• an overview of the social and economic impact of
Crown acts and omissions; this may include an
examination of education, health, housing and
employment conditions over time and related Crown
policies.
Note that while ‘technical’ historical research is usually
carried out by professional historians, claimants should
ensure that it reflects the issues, incidents, blocks of land
or grievances that most concern them, including any
emphasis they want to have on particular grievances of
their iwi or hapū.
Maps
In order to ensure maximum clarity the research should
also include a quantitative analysis of Māori land loss
over time, tagged to the key processes which brought it
about. The data and analysis provide important resources
for some of the technical research.
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A collection of maps (often referred to as ‘map-books’)
is a most effective way of providing this information
and help to clarify the more detailed descriptions of key
events contained in the ‘technical’ reports. Maps are an
essential illustrative component of the technical reports
themselves. Map books should also contain information
covered in the traditional research, such as pā sites and
kāinga, trails, maunga, awa and other significant sites.
Sensitive sites, such as wāhi tapu, can also be mapped but
protected from disclosure to those not authorised to view
them.
Claimants and the Trust must therefore develop a
means of presenting accurate and comprehensive
information about the nature and extent of land loss and
the land remaining in Māori ownership today. The most
appropriate format will be determined by the nature
and scope of land alienation and the fundamentals of
the claim. Alienation ‘events’ other than land purchases
which can be plotted on maps may include:
• land taken for scenery preservation purposes
• land taken for public works purposes
• land taken for rates, or
• land compulsorily acquired by the Māori Trustee in
the twentieth century.
Map-books might include:
• land blocks
• blocks passed through Native Land Court
• old land claims, surplus lands and pre-emption
waivers
• Crown purchases
• private purchases
• raupatu
• land taken for public works or scenery preservation
• land development schemes
• land compulsorily acquired by Māori Trustee
• land taken for rates
• land currently in Māori ownership
• area within which claimant group exercised
customary rights (not necessarily area of exclusive
claims)
• customary resource use
• customary occupation
• maunga and awa.
The Trust offers a Geographic Information Systems (GIS)
mapping service to eligible claimant groups, and will
work with claimant groups and historians to identify
research information to be captured in a digital format
then used to produce the necessary maps. As in all
aspects of research, it is important for the claimants to
work closely with the Trust and the GIS technician (and/

or cartographer) to ensure that effective and accurate
maps are produced.
Maps can be developed in a variety of formats including
printed hard copy, digital formats, specific PowerPoint
images, or virtual three-dimensional maps.
Finally, it is worth noting that maps and research reports
need to complement each other. For Tribunal evidential
purposes, map books disconnected from historical research
have limited value; and research reports lacking illustrative
and interpretative maps are significantly the poorer.
Integrated approach to research
It is important that the ‘technical’ research (including
maps) is closely linked to the traditional history research
projects. It is also important that it is carried out in a way
that places the key historical events impacting on the
claimant group within the necessary context and reflects
the inter-relatedness of the historical issues.
How long does the research take?
The time taken depends on the nature of the claims and
the historical issues, the area covered and the nature
of the claimant group. It is safe to say, however, that
research reports will seldom take less than six months
to complete and often take longer. Major reports on big
issues will commonly take about a year to complete.
It is crucial that sufficient time is allowed to properly
research the key historical issues, and that claimant
collectives are provided with sufficient opportunity to
assess draft reports and provide comments and feedback.
If ‘district-wide’ research is being undertaken on behalf
of a group of claimant collectives a large number of draft
reports requiring claimant feedback may all arrive at
the same time. Reading and commenting on thousands
of pages of detailed research is not an easy task, and
sufficient time must be set aside for that.
There are no short-cuts in research
It is sometimes claimed that sufficient Treaty claims
research has been carried out, and it is no longer
necessary to provide detailed ‘technical’ historical
evidence. A significant number of Tribunal reports are
available, which address and make findings on most of
the key historical issues. Several claim settlements have
also occurred, and the historical accounts and Crown
apologies acknowledge a wide range of historical Treaty
breaches.
It is true that over the last 25 years many hundreds of
research reports have been written in connection with
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Tribunal claims and over a hundred Tribunal reports
have been produced – many of them highly detailed and
discursive. But claimants are still required to demonstrate
that the issues discussed in Tribunal reports, existing
settlements and research concerned with other iwi and
hapū are directly applicable to them and reflect their own
historical experiences. It is not enough to simply point to
similar claims or historical issues in other districts that
may already have been characterised by the Tribunal as
serious Treaty breaches.
In its Red Book, Office of Treaty Settlements concedes that
virtually all of the major mechanisms resulting in Māori
land loss – pre-1840 land transactions; New Zealand
Company purchases; pre-emption waiver purchases; pre1865 Crown purchases; raupatu; the Native Land Court;
and twentieth century processes – may indeed involve
breaches of the Treaty to some extent. However, in order
to ensure the Crown has an accurate understanding of
the grievances of each claimant group, and can therefore
provide them with a meaningful Apology, Office of Treaty
Settlements still needs research that demonstrates each
claimant group’s historical experiences.
Research and the Waitangi Tribunal
A desire to facilitate claim settlement has resulted in
changes to Tribunal processes over the past few years.
Some discussion of the current Tribunal process and
its implications for research and negotiations is set out
below. It should be stressed, however, that these Tribunal
processes do not reduce or limit the historical evidence
required by claimants.
The ‘new’ approach
Two inquiry processes have been developed under ‘new
approach’ auspices:
The standard inquiry process covers all claim issues that
the claimants wish to pursue and that the Crown declines
to concede. The claims are heard and the Tribunal
prepares a comprehensive report.
The modular inquiry process is designed to assist
claimants wishing to enter early negotiations. It
organises inquiries into modules: at the end of each
module claimants may depart to start their negotiations.
The standard inquiry process
Under the standard inquiry process the research
programme, mostly commissioned by the Trust under
the circumstances described above has a district-wide
perspective. It may also take account of particular iwi/
hapū land and other issues through the use of case studies
and tangata whenua evidence. As the Tribunal notes, ‘it is

necessary for generic issues to be covered, together with
a sampling of more detailed case studies that illustrate
the breaches and their effects at hapū and whanau level’.
‘Generic’ issues are broad-brush. They may, for example,
address the more general impact of the Native Land
Court or land purchasing over a wide area. But while
there is some provision for specific claims research
in the form of case studies, this should be kept to a
minimum. Otherwise the process would, according to the
Tribunal, ‘run the risk of running over time and creating
unnecessary duplication’.
The ‘modular’ inquiry process
This ‘modular’ inquiry process was designed in 2003 to
further speed inquiries and provide claimants with an
enhanced opportunity to move into negotiations (see
District Modular Approach flowchart, page 20). It was
recently trialled by the Tribunal in the Central North
Island. The ‘modular’ method is a refinement available
to claimants who wish to further speed up the process
in order to start negotiations earlier. As the Tribunal
notes, it is designed to ‘meet the particular needs and
aspirations of the Crown and the claimants’. In general,
the volume of research is reduced and is concentrated
either on ‘big picture’ reports with less detail or on a few
key issues researched in depth.
Under the ‘modular’ method the Crown and claimants
agree to the division of the inquiry into a series of
‘modules’. At the end of any of the modules some, or all,
of the parties may decide that they have made sufficient
progress to commence negotiations. This is designed
to achieve an even speedier entry into negotiations,
based on ‘key big-picture grievances of concern’. The
modular approach will not, according to the Tribunal,
suit claimants who need to describe their whole historical
experience of colonisation, as there will be insufficient
time available. The standard new approach is the better
choice for claimants in this situation’.
First module research
The first module commences with the release by
the Tribunal’s Chief Historian of a discussion paper
identifying the ‘big-picture’ historical issues, the research
currently available in respect of these issues, and any
proposals for additional research. These papers are
reviewed by the Tribunal, claimants, the Crown, and a
committee of research experts representing the parties
(a ‘Research Coordinating Committee’). This results in an
agreed definition of the more significant historical issues
(which may involve all or some of the major historical
themes described above) for inclusion in a casebook (a
compilation of research reports).
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If further research is required some will be commissioned
by the Trust on behalf of claimants, while some may be
carried out concurrently by the Crown. This is a matter
for discussion among the parties. When the casebook is
closed, the Tribunal asks the parties whether they wish to
continue.
Second module – defining issues to be heard
The Tribunal’s Chief Historian reviews all the casebook
evidence and advises whether it is sufficient for the
Tribunal to hear the agreed claim issues. There will
usually be no time to do any substantial gap-filling
research for a modular inquiry. After considering the
casebook, claimants may amend their statements of
claim and the Crown produces a statement of its position.
Whether they do so or not, the Tribunal prepares a highlevel Statement of Issues. The Tribunal then requests
the parties to confirm whether they wish to continue to
hearing and if so, on what issues.
Third module – hearings
An expedited round of hearings commences. Both
technical and tangata whenua evidence is heard but on a
more selective footing than in a full standard inquiry. At
the end of the hearings the parties are asked to indicate
whether they want a Tribunal report and if so, on what
issues.
Fourth module – Tribunal report
The Tribunal prepares its report as rapidly as possible,
focussing on big picture issues shared by most claimants.
A modular report does not make detailed findings on
specific claims. Depending on the requirements of
the parties the report may be either brief, or form a
‘substantial historical analysis and narrative’. In either
case the Tribunal states that it expects to produce a
report substantially faster than ‘a full, standard new
approach report’ – possibly within six months but more
usually over 12-18 months. A report on a single district
is likely to be completed more quickly than for a large
region.
Fifth module – outstanding claim issues
After a suitable period for reflection, the Tribunal may
consult the parties on whether they wish to resume the
inquiry. This would not usually be an expected outcome
since the starting assumption was that all parties were
committed to early negotiations. If sufficient numbers of
claimants decide that they want a fuller Tribunal inquiry,
either into specific claims or into general issues not dealt
with in the first stage, the Tribunal may decide to start
a second stage. This would follow the standard inquiry
method but be geared to completing the inquiry in good

order by hearing a limited range of outstanding issues.
Further research would be required.
Conclusion
For the Tribunal, speed and efficiency are key elements
in its ‘standard’ and ‘modular’ inquiry processes. So is
the adaptation of the inquiry process to the objectives of
the parties. It should be stressed that a much higher level
of agreement and cooperation between claimants and
Crown is required to make the fast-track modular process
work well. The standard process, requiring less initial
agreement and providing more comprehensive research,
hearings and Tribunal reporting, is always an option.
Ultimately it is for the claimants themselves to decide.
It should be stressed that both the standard and
‘modular’ methods are based on the existence of a
substantial body of high-quality research. Indeed, the
ability of both processes to deliver faster settlements is
lessened if research is unavailable or inadequate.
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Claimants who proceed directly
into negotiations
Claimants may wish to proceed into direct negotiations
without the benefit of Tribunal hearings or a Tribunal
report. In this case a research programme will usually be
developed and managed by the Trust in conjunction with
claimants. Office of Treaty Settlements will possibly be
involved in the development of this research programme.
Processes for claimant feedback and peer review are
the same as those outlined above. The level of research
required by Office of Treaty Settlements will not be less
than needed for the Tribunal’s standard and modular
inquiry processes. Office of Treaty Settlements will insist
that all grievances are fully set out in order to ensure
finality and a comprehensive settlement. Settlements
might prove less durable if key historical issues are not
directly addressed or are omitted from the historical
account, apology, or Deeds of Settlement.

The quality and extent of this research should be at least
equal to current Tribunal casebook standards. It should
disclose the extent of historical land alienation and a
comprehensive and properly contextualised account of the
processes which led to it. As with research commissioned
for Tribunal inquiries these processes may involve one
or more of the major historical themes set out above, or a
combination of them. The research may result in a series
of historical reports, map books, and other necessary
material. Evidence on traditional history is also essential
(as it is in a Tribunal inquiry).

For the Apology redress, Office of Treaty Settlements are
driven by what the claimant group considers to be their
key grievances and what type of text they will want in their
historical account and apology. That usually requires less
research than is generated for a Waitangi Tribunal hearing;
for example they may only need to show three examples of
native land court processes affecting them. That is why the
Crown developed the ‘broad brush’ approach to breaches
in settlement negotiations – to cut down on the level of
research needed. Office of Treaty Settlements does want
claimant groups to set out all their grievances, but their
experience is that may not align with the usual research
programme generated for a Tribunal hearing.

In summary, claimants entering into direct negotiations
in advance of, or in the absence of, a Tribunal inquiry
process may require:
• a traditional history evidence identifying the people
and their connections with the land, and their
relationship with the whenua and resources
• tangata whenua evidence, setting out the impact
of land loss and Crown actions on the claimant
group, and addressing contemporary resource and
environmental issues
• one or more historical reports setting out the key
historical themes in the area subject to the claim
• a map book illustrating the nature and extent of
historical land alienation, aspects of tangata whenua
evidence and traditional history, and current claimant
landholdings.

Note, however that for cultural and commercial redress
the Office of Treaty Settlements may want more than is
available through the research programmes generated for
Tribunal inquiries.
As in the case of current Tribunal inquiries, claimants are
faced with the challenge of achieving the right balance in
their research. They will be discouraged from going into
the minutiae or every historical event and the particular
historical experience of each hapū or whanau, but at the
same time they must not sell themselves short.
Claimants should therefore expect to enter negotiations
equipped with a body of research which conforms to the
outline provided above; namely tangata whenua evidence,
manawhenua or traditional history, ‘technical research’ and
maps. Note that claimants may choose to present tangata
whenua evidence directly to the Crown through negotiations
rather than in written form, particularly on matters like the
impact of Crown actions on the claimant group.

The best option for claimants is to keep the lines of
communication open during the research process. It
may be, for example, that Office of Treaty Settlements
will concede certain points on the basis of prima facie
(preliminary research findings) without the need to go
into further detail.

Sites of significance, Crown land database and
map books
Maps form an important part of the evidence presented
at Tribunal inquiries. As noted above, they can shed much
light on crucial aspects of the claim.
Maps used for negotiation purposes serve a somewhat
different purpose. This is because they must contain more
detailed information about sites of significance than
might have been presented to the Tribunal. The Tribunal
requires evidence of claimant associations with the land,
and often all wāhi tapu and other significant places need
not be identified for this purpose. In the negotiations
context claimants may wish to identify and map all their
important sites as part of the cultural redress aspects of
the claim.
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Maps required for negotiation purposes may also include
Crown lands currently existing within the claimant
groups’ rohe, as the return of such lands may form a
key part of the redress sought by claimants. It is not
necessary to provide this information to the Tribunal, but
the location and extent of such lands is crucial within the
negotiation context.

Accurate land title information can be located by GIS
technicians using a number of sources.
Negotiators should obtain a copy of the DoC Conservation
Management Strategy so that they can identify land in
their area of interest that is in the conservation estate.

Sites of significance
Sites of significance are places within the rohe which are
particularly important to the claimant group. They may
include pa sites, awa, maunga, wāhi tapu, or other places
or particular cultural or spiritual significance.

As explained earlier, the location of sites of significance
requires technical input from GIS experts, which the
Trust can facilitate. Claimants should not simply leave
the task with technicians, but should work closely with
them in identifying sites so as to ensure accuracy, given
that knowledge of these places is often confined to the
claimant group.

The Crown recognises the importance of cultural redress
in contributing to what it describes as a ‘balanced
settlement package’ that will meet the cultural as well as
the economic needs of the claimant group. But Office of
Treaty Settlements needs detailed evidence of cultural
associations with these sites, particularly if a return of
the site is sought.

There may be a few dozen such sites, or several hundred.
Sometimes sites will not be a mere single point on the
landscape, but will include a number of interrelated areas
covering a wider area. Kāinga, pā sites, urupā, mahinga
kai, trails, cultivations and natural resource areas
may form a complex of occupation and use, covering a
significant area.

As part of this process the claimants must accurately
identify their sites and locate them on maps. It is not
enough to simply say ‘we were there’. Evidence about
the importance of the site and associations with it is
required. This evidence may be sourced in historical
documents (such as Native Land Court minutes or early
descriptions written by Pākehā travellers) and/or oral
traditions. Further information can often be obtained
from the archaeological record. Historians can assist
in locating and compiling such information, but the
main source of information will always be the claimants
themselves. They can best speak of the significance and
meaning of these places.

Crown lands database
A database – and perhaps a series of maps – of all Crownowned land and land owned by Crown entities within
the claimant rohe (including Crown licensed forest and
State Owned Enterprise lands) should also be compiled
in advance of entering negotiations. Such a database
provides claimants and their expert advisors with the
opportunity of assessing current and potential use of
land available as part of a settlement, and the present and
future economic viability of these lands. Claimants who
undertake this exercise will thus be in a better position to
seek appropriate commercial redress.

Claimants need to not only ensure that all such sites are
identified, but that the redress sought in respect of each
of them is discussed and agreed among themselves in
advance of negotiations. Research on sites of significance
should therefore be carried out well in advance of
negotiations.
Up to date information about the current legal status of
the land is also crucial. This will indicate whether the land
is in private or Crown ownership, or whether it is part
of the Department of Conservation estate. Knowledge
about the legal status of the land is important when
claimants are deciding on the redress they seek. If the
land is in private ownership, or controlled by Department
of Conservation, this will obviously have implications for
redress.

This information can be compiled by GIS technicians
working with the claimant group, but keep in mind that
the Crown can provide Crown lands data generated from
LINZ databases at no cost to the claimants.  Negotiators
will probably still need to provide the Crown with the
precise locations of sites of significance.
It is preferable for the claimants to acquire accurate and
up to date information at an early stage, principally so
that they can carry out the necessary research into future
land viability and other key issues such as this prior to
entering into negotiations.
Map books
Map books setting out in graphic form the key historical
aspects of the claims almost invariably form an important
element of Tribunal casebooks (as noted above), and
should similarly form an integral part of any direct
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negotiation. They are particularly crucial if claimants
choose direct negotiation in the absence of a Tribunal
inquiry and report, given that Office of Treaty Settlements
historians and officials may be unfamiliar with the
claimants and the historical issues.
As maps are a primary means of effectively presenting
claims to Ministers and Office of Treaty Settlements
officials, it is therefore crucial that the manner in which
the information is presented is agreed well before
formal presentations. It is worth having a competent
Information Technology person to operate equipment.
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Key points
•
•
•

•
•
•
•
•
•
•

Read the Red Book
Meet relevant officials at Office of Treaty Settlements (and Te Puni Kōkiri)
Draw up your Mandating Strategy (see A Mandating Strategy, page 7) especially:
– Do you meet the Crown’s large natural group status?
– What claims will it apply to?
– Who is the Deed of Mandate on behalf of? Define your claimant group
– Which area does it apply to?
– Decide how members will be represented on your mandated body
Form the representative entity which will seek the mandate
Draft the rules that will govern the activities of the mandated body
Plan your hui and consultation process with adequate public notice and clear and accountable voting procedures
Employ a competent project manager to run the process
Ensure all relevant papers are included when you submit the Deed of Mandate to the Crown
Design your register of members and begin registrations as soon as possible
Develop a robust communication strategy, eg pānui, website

Remember…
•
•
•
•
•
•
•
•
•
•

Short cuts tend to take you nowhere
If you decide to ignore Crown advice be aware of possible negative consequences
Document and record everything
Use expert (and often expensive) advice when you need it; not just because it’s there
Always be prepared to know and admit when you do need that advice
Don’t get sucked into ‘mandate wars’ with another section of your claimant group; the Crown will not recognise
two mandates over the same claims
It’s human nature; some members will always oppose your mandate no matter how robust it is; keep them in
perspective – don’t let the tail wag the dog
Once the rules are written for the mandated body – stick to them
A mandate does not last forever; it must be maintained
Too much communication with iwi members is better than too little
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Introduction
The purpose of this chapter is to comment on aspects of
the Deed of Mandate process as it affects hapū and iwi.
While this chapter refers to the Red Book, its particular
focus is matters that the Red Book does not cover, or
covers, but not in enough detail.
Each claimant group needs to obtain a Deed of Mandate
to negotiate Treaty settlements with the Crown. This
chapter discusses:
• mandates
• Crown expectations of Deeds of Mandate
• the role of Office of Treaty Settlements and Te Puni
Kōkiri in the mandate process
• funding issues
• key claim management tasks
• the development and implementation of a mandating
strategy, and
• maintaining a mandate.
For an example of a Deed of Mandate see Appendix 1 to
this chapter.
Mandating strategy – Crown requirements
What is a mandate?
In the context of Treaty negotiations, a Deed of Mandate
signals that the mandated body has widespread support
from members of the claimant group to carry out
one specific task; namely to negotiate a settlement of
perceived Treaty breaches by the Crown over the hapū
and iwi to which those members belong.

It is equally important that the claimant group has
confidence in the mandated body and the process that put
it there. The task during the mandating process is to get
the support of the members in such a way that any dissent
can be seen as a legitimate, but minor, not sufficient cause
for the Crown to stop negotiating with the mandated
body. This can be tricky – vocal dissenters can be very
noisy and may make it appear they have a lot more hapū/
iwi support than they really have.
For example, imagine during the mandating process that
the same small group of dissenters attended most hui,
during which the proposed body received widespread
support. The same small group could bombard the Crown
with their opposition, perhaps using a solicitor to add
weight to their arguments.
If the mandated body can demonstrate to the Crown
‘Yes, they came to hui and expressed their
opposition on the marae (here is the list of
attendees and the resolutions passed at the hui),
but our people still gave us strong support to go
forward,’
Then the negotiation process is not likely to be hindered.

The entity or body that has their mandate conferred by
the claimant group and recognised by the Crown is called
a ‘mandated body’ (the Red Book term is ‘mandated
representatives’).

However, if the dissenters can show that they were
cut out of the consultation and mandating process the
‘mandated body’ will have a problem. It is conceivable
that the Crown might decline to recognise the mandate
because of justifiable doubts that the process was fair
and open to all hapū/iwi members. Or, even worse, the
mandated negotiators spend their blood sweat and tears
negotiating a deal that the Crown can live with but the
Waitangi Tribunal recommends be overturned.

Who speaks for the hapū/iwi?
During the last twenty years of Treaty settlements, it has
not always been clear who spoke for a certain hapū, group
of hapū or iwi. The Crown has recognised this problem
and since the mid-1990s developed a process that aims to
protect itself from creating new problems by dealing with
the wrong people.

Even if those who oppose – or are reluctant to support
– the mandating process are relatively low key it is
important that the mandating team finds ways to include
them. It is essential to be able to show that they are not
locked out. How this is done will be up to the skills,
tikanga, and ability to be found in each group seeking the
mandate to compromise.

For sound reasons, the Crown needs a high level of
certainty that the mandated body with whom it is
negotiating has widespread support from the members of
the hapū and iwi they purport to represent. This does not
mean the mandated body must get one hundred percent
support from members – no politician gets that level of
support. But the Crown must be sure that it is ‘talking to
the right people’ when negotiating a claim.

In the light of these potential difficulties the Crown
insists that dispute resolution provisions are included
in the rules or constitution of the proposed mandated
body before the mandate strategy/Deed of Mandate is
endorsed by the Crown.
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Crown’s mandate expectations
Anyone who intends seeking a mandate to negotiate a
Treaty settlement should familiarise themselves with
the Crown expectations of the mandating process and
outcomes before designing their mandate strategy (see
the Red Book, pages 44–51).The Red Book offers some
sound advice, including: ‘the Crown does need assurance
that the mandate is secure before starting negotiations’.
Who gives the mandate?
The initiators of the mandate strategy may need to
remind members of the claimant group that the Crown
does not give the mandate. Members of the claimant
group give the mandate. The Crown simply decides
whether it is able to recognise that mandate.
Office of Treaty Settlements and mandating
Claimants often say that discussing the proposed
mandating strategy with Office of Treaty Settlements and,
to a lesser extent, Te Puni Kōkiri, before beginning the Deed
of Mandate process dilutes claimant control and mana.
The fact is, that ultimately, Ministers choose whether
or not to recognise or reject a proposed mandate and
claimants should not lose sight of that.
There is anecdotal evidence of claimants drafting and
implementing their own strategy and Deed of Mandate
process with little, or inadequate discussion with Office
of Treaty Settlements. This has resulted in the Deed of
Mandate ultimately not being recognised by the Crown.
Office of Treaty Settlements is the face of the Crown in
Treaty negotiations. Some claimants are suspicious of
Crown officials in relation to Treaty settlement matters,
mistrust that translates into comments about officials
such as ‘they are too young,’ ‘ihu hupe,’ ‘inexperienced,’
and ‘don’t understand tikanga’.
Despite these conclusions, claimants are still strongly
encouraged to engage with relevant staff from Office of
Treaty Settlements from the early stages. The officials
have a specific task – to provide advice and assistance to
claimants to achieve a robust mandate. Their measure of
success is identical to that sought by the initiators of the
mandating strategy; a strong mandate to negotiate Treaty
claims for the claimant group.
The mandate initiators can:
• discuss issues and possible problems with officials at
Office of Treaty Settlements
• look for solutions to meet their needs, and
• establish Crown requirements for a Deed of Mandate.

Claimants can always reject the officials’ advice and walk
away, or do the mandate ‘their way’. If they do, however,
they should do so having carefully evaluated the likely
outcomes of that approach, as noted above.
While claimants might not agree with the Crown’s
mandating requirements, at the end of the day officials
are working to instruction from Ministers. Policy is set by
the government and Office of Treaty Settlements works
to that policy. In that light, keep in mind that policy can
change with changing political circumstances.
For example, Ministers may have a different view on
some issues when an election is drawing near. Whether
they will be more – or less – flexible will depend on
circumstance. Because of this, those planning the full
negotiation strategy should regularly evaluate the
political landscape.
Role of Te Puni Kōkiri
Broadly speaking, Treaty settlements are a priority for Te
Puni Kōkiri as the Minister of Māori Affairs, together with
the Minister in Charge of Treaty of Waitangi Negotiations,
is delegated authority from Cabinet to:
• recognise the mandates of claimant groups for the
purpose of entering Treaty settlement negotiations
• recognise claimant settlement ratification results
• approve post-settlement governance entities, and
• make decisions about the addition to or release of
properties from the Crown settlement landbank.
The key Te Puni Kōkiri role is probably during mandating.
Office of Treaty Settlements (the lead agency) and Te
Puni Kōkiri advise claimants on matters such as mandate
strategies, wording of advertisements, resolutions at
hui and contents of Deed of Mandate. Consequently,
claimants should talk to both Te Puni Kōkiri and Office
of Treaty Settlements at an early stage. Te Puni Kōkiri
officials would normally travel with Office of Treaty
Settlements to have early engagement with claimants
about entering the process for seeking a mandate.
Importance of planning
The importance of planning cannot be overstated. Not
only is good planning common sense, it should also
minimise the risk of any legal challenges, or if challenges
are made, minimise their prospect of success. A common
feature of Treaty settlements is the abundance of political
and legal challenges that occur. Such challenges are very
costly and time consuming.
The time and effort put into planning should be seen
in the context of the likely duration of the entire
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settlement process. Filing a Deed of Mandate through
to the settlement itself can take from four to ten years.
The decisions the planners make now can – and almost
certainly will – be referred to later, including in Court, the
Waitangi Tribunal and select committee hearings.
From the outset, planning will require claimant group
members to deliberately decide that they wish to
promote the prospect of a mandate being obtained for
the purposes of negotiation with the Crown in settlement
of their Treaty claims. The process does not start or run
by itself, it requires the initiative and input of specific
members of the claimant group (the ‘initiators’).
It is at this stage that serious planning needs to occur.
The initiators need to draft and consider a claimant
mandating strategy at a strategic level.
(While the term ‘mandating strategy’ is used here it
should be noted that a ‘claimant’, as defined in the
Treaty of Waitangi Act 1975, may not in fact be part
of the group drafting or implementing a mandate
strategy, nor have any role in the Deed of Mandate.)
Completing and filing a Deed of Mandate with the Crown
should not occur until the claimant mandating strategy
has been agreed between initiators and officials, and then
implemented. The steps in the mandating strategy are
summarised in Table 1 (page 7) and detailed in the pages
that follow.
Finally, do not leave detailed planning until the last
minute; start as early as possible.
Clarify the Deed of Mandate nature
and scope
The key questions are:
• Who is the Deed of Mandate on behalf of? Provide
a clear definition of the hapū/iwi and marae who
comprise the claimant group, as well as the ancestor
of the group if applicable.
• Over what claims will it apply? The Crown will want
all pre-1992 ‘historical claims’ to be comprehensively
settled.
• Over which area does it apply? What is the rohe/
area of interest of the relevant hapū/iwi? This is
particularly important in the context of overlapping
claims.
While answers to these questions may appear obvious
that is not always the case. Such matters have been
challenged in the Court, the Tribunal and also at the
select committee during previous settlement processes.

Initiators need to pay attention to detail on these matters
as they formulate the mandating strategy and subsequent
implementation leading to filing a Deed of Mandate.
Certainty in addressing these key questions cannot be
underestimated. From a legal perspective, major issues of
ownership and entitlement arise out of these questions,
the significance of which may only be fully appreciated
when the Deed of Settlement is about to be ratified.
In some cases, the who, what and which will be easier to
define than in others. The particular facts of each case
need to be carefully assessed and applied.
For instance, the Ngā Raurū Kiitahi Settlement is an
example of a wide mandate, covering all the people of Ngā
Raurū Kiitahi, all the relevant claims of those people, and
over a clearly defined area. This was due to the nature
and size of Ngā Raurū Kiitahi as a people, and the fact
that they had not previously settled any of their historical
Treaty claims.
By comparison, the who, what and which questions were
much more complex for the Affiliate Te Arawa Iwi/Hapū
due to their very different circumstances.
Firstly, not all Te Arawa Iwi/Hapū mandated a body to
negotiate on their behalf – some Te Arawa Iwi/Hapū have
still to mandate a body and enter negotiations with the
Crown.
Secondly, some aspects of the Affiliate Te Arawa Iwi/Hapū
historical claims – the Te Arawa Lakes – had already been
negotiated and settled by another mandated body.
Large natural groupings
The Crown has in the past been willing to recognise the
mandate of, and enter into negotiations with claimants
who represent varying population numbers and land
areas. For at least the last six years the Crown has stated
a preference to negotiate with large natural groupings.
While aimed at reducing the overall number of separate
negotiations the Crown has to undertake, it is yet to be seen
whether this will make the who, what and which questions
any easier to answer for Deed of Mandate purposes.
The controversial issue of large natural groupings and the
impact this policy can have on hapū/iwi will be discussed
in more detail throughout this Guide. It is an important
matter that claimant leaders need to confront.
What is clear however, is that when formulating then
turning a mandating strategy into a Deed of Mandate

Crown Forestry Rental Trust
Deed of Mandate

process, if there are marginal areas in terms of the
who, what and which questions, a prudent position for
initiators will be to adopt a wider, rather than narrower
position in the Deed of Mandate. Once a Deed of Mandate
is filed with the Crown, the claimant body cannot easily
go back to their claimant group to expand the Deed of
Mandate.
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Comment

1

Read Office of Treaty Settlement ‘Red Book’
contact relevant officials at Office of Treaty
Settlements (OTS)

This will give an idea of Crown expectations and bottom
lines and save unnecessary time and expense. Informal
discussions with key OTS staff may help clarify issues and
smooth the mandating process

2

At preliminary meeting with OTS discuss whether
the claimant group meets Crown ‘large natural
group’ status

Do not proceed until OTS agrees in principle that your
claimant group will meet large natural group (LNG)
parameters set by the Crown

3

Identify all Wai numbers with interests likely to
be included in the proposed negotiations; identify
any (other hapū / iwi) to be excluded

The Crown preference will be to include all Wai
numbers affiliated to the hapū / iwi to be included in one
settlement. Discuss exclusions with OTS

4

Identify other Treaty claim interest groups in
the area who might seek an independent Deed of
Mandate

Ensure different groups do not end up pursuing the same
Deed of Mandate

5

Discuss the issue of representation with the
relevant iwi organisation (runanga)

Will the local iwi runanga stand aside or compete for the
mandate: resolve this before beginning

6

Meet OTS to confirm the proposed representation
of the claimant group meets Crown ‘large natural
group’ status

Do not proceed until OTS agrees that your claimant
group will meet large natural group parameters set by the
Crown

7

Define the claimant group: all hapū (including
a note of hapū no longer in existence) and
associated marae

Listen carefully to OTS advice – but you hold the pen

8

Identify the claimant area of interest

Essential to help identify overlapping claims from other
hapū and iwi

9

Decide the mode of representation on the
mandated negotiating body, from iwi whānui,
hapū, marae or another combination (or use an
existing representative organisation)

Design a form of representation which ensures all
members feel included – any who feel excluded may
oppose the mandate. Balance that with the need for a
workable model

10

Plan the hui and consultation process

Work out the full consultation process

11

Write the resolution(s) members will be asked to
approve

Give careful thought to the text
Have OTS check to ensure all bases are covered

12

Public notice of hui and consultation process –
what, when, where and how

Discuss the procedure with OTS

13

Carry out the consultation and mandating hui
process

Ensure accurate records are kept to demonstrate a fair
and open process and agreed outcome

14

Assemble all the necessary documents to support
the Deed of Mandate.
Present the Deed of Mandate to OTS

Meet OTS to review the papers and ensure all relevant
details are included (full and accurate records speed the
Crown turn-around of the papers)

Table 4.1: Mandating strategy
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Developing the mandate strategy
Seeking a mandate can be time-consuming, expensive
and sometimes very stressful. It is worth doing once and
worth doing properly.
Challenges to mandates, even when the mandated
representatives have carried out an open process, can
siphon off huge sums in legal fees and delay a settlement
by months, if not years. Not surprisingly, if the Waitangi
Tribunal upholds a mandate, members of the mandated
body still feel frustrated, emotionally drained and
diverted from the job claimant group members put them
there to do.
On whom is the mandate conferred?
A mandate to negotiate Treaty claims can be conferred in
two ways:
1. on named individuals who personally carry the
mandate, or
2. a body or entity, either
a. an existing representative organisation such as an
iwi runanga, or
b. a new entity formed specifically to negotiate the
Treaty claim.
Named individuals
A fundamental problem with mandating individuals as
opposed to a body or entity is that there is a major issue
to deal with when an individual either no longer wishes
to act, acts outside the scope of the mandate, or dies.
Associated with that are significant legal problems of
certainty and accountability. There are other issues too,
but the potential issues of accountability and certainty
are sufficient in themselves to warrant mandating an
entity or body rather than an individual.
A body or entity
The mandating of a body or entity (as opposed to
individuals), is the most common practice. While there is
no set formula, a tried and tested general mandated body/
entity framework is set out in diagram form
(see Figure 1, page 14).
An existing representative organisation
Initiators may choose to have the claimant group
mandate a body or entity that is already in place, for
example, a body that acts for the hapū / iwi in another
capacity such as the local Iwi Runanga.
Caution is urged in this approach. Check that the rules
required for a mandated body are already included in the
existing body’s rules, or the existing rules can be altered
satisfactorily. Consider the nature and scope of the

existing body – can it legally be the mandated body for
the claimant group?
A new entity formed specifically to negotiate the
Treaty claim
The newly mandated body can, and should, set out
detailed rules to accommodate all relevant matters such
as accountability and how funding is held and used (see
Table 4, page 24). In doing so Crown prerequisites for
mandate recognition can also be accommodated.
Of equal importance, such rules give the claimant group
hapū / iwi certainty and assurance as they embark on such
a significant journey, and will prove invaluable further
into the settlement process.
Full mandate strategy
The start-to-finish steps in the mandating process focus
on mandating a new entity. Most steps and principles also
apply to:
• mandating individuals, or
• an existing representative organisation.
Mandating individuals
Neither CFRT nor Office of Treaty Settlements
recommends this approach.
Existing representative organisation
An existing runanga or iwi organisation which is well
known to hapū / iwi claimant group members, has
capable leaders and a good reputation for quality delivery,
could assume the mandate without much difficulty.
Note: Although the iwi organisation’s ‘general mandate’
may be widely acknowledged in the community, Office of
Treaty Settlements will not automatically recognise an
assertion that they have a mandate to negotiate a Treaty
settlement.
The mandate to negotiate Treaty claims is an explicit
mandate.
For example, a Mandated Iwi Organisation recognised
by the Māori Fisheries Act does not have a mandate
to negotiate a Treaty settlement. The rūnanga or iwi
organisation will still need to go to the hapū/iwi to seek
that particular mandate.
Existing representative organisations seeking a claimant
group mandate should use the relevant steps set out in
the following sections.
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Initiators need to remember possible limits on the scope
and authority of the existing representative organisation.
For instance, an existing organisation may be able
to act for only a narrow class of beneficiaries and for
limited purposes. It may not be possible to amend those
limitations to accommodate the proposed mandate
strategy.
Entity formed specifically to negotiate the
Treaty claim
When members of the claimant group – hapū or iwi – have
taken the initiative to form a mandated body to negotiate
with the Crown, where do they start? Table 2 gives 14
steps.
1

Read the Red Book, talk to OTS

2

Can we form a ‘large natural group?’

3

What about my Wai number? Identify all relevant
claims to be settled

4

Identify other groups who might independently
seek the Deed of Mandate

5

Talk to the iwi runanga

6

Confirm mandate strategy proposal with OTS

7

Who are we? Define full claimant group

8

Where is our whenua? Define area of interest

9

Representation on proposed mandated body

10

Planning the hui and consultation process

11

What decisions are the claimant group making?

12

Public notice: why, what, when, where, how

13

Record keeping and mandating hui

14

Submit Deed of Mandate to Office of Treaty
Settlements

Table 4.2: Fourteen steps in gaining a mandate

Step 1: Read the Red Book and talk to Office
of Treaty Settlements
In the first instance, read the relevant sections of the Red
Book and contact Office of Treaty Settlements. Although
claimants might not agree with the stance of Office of Treaty
Settlements it is vitally important claimants do not waste
energy and resources on a strategy that will not deliver a
useable mandate. Make no mistake: the Crown will not enter
into negotiations if it is not confident that the negotiating
body has carried out an open mandating process.
In seeking a Deed of Mandate some things must be done
and others should not be done.
It is better to identify them at the start.
Claimants who insist on being ‘staunch’ and carry out a
mandate process without any discussions with Office of
Treaty Settlements must be prepared for the possibility
that Ministers will not recognise the mandate – not
because Office of Treaty Settlements was not consulted
but because Ministers are not confident that a fair and
open process was used to gain the ‘mandate’. Claimants
who go down that road should be aware that the Courts
are unlikely to intervene, on the grounds that recognition
of mandate is adjudged to be a political decision by
Ministers over whom the Courts have no jurisdiction.
There is a distinct possibility that the mandate initiators
will get pressure from claimant group members to not
consult with Office of Treaty Settlements on the grounds
that it is a ‘Crown’ mandating process dictated from on
high. They will need, therefore, to be able to demonstrate
to their members the advantages of getting a sound
mandate that follows tikanga processes as much as
possible, while still achieving the desired outcome – the
Crown’s acceptance of the mandate.
Step 2: Can we form a ‘large natural group?’
The Crown’s ‘large natural group’ policy is a very
controversial topic in the Treaty settlement environment.
In the Red Book, Negotiations with large natural groups
(page 44) begins:
‘The Crown strongly prefers to negotiate
settlements with large natural groups of tribal
interests, rather than with individual hapū or
whānau within a tribe.’
From the Crown’s point of view this makes sense. If
claims were negotiated by individuals or even on a hapū
or whānau basis, it would take many decades to negotiate
existing claims and many claimants would have passed
away before their claim even reached the negotiating
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table. Thus the Crown ‘encourages claimants to aggregate
a number of claims into one negotiating process for the
‘natural group’.
Not surprisingly claim leaders can be deeply offended
when the Crown tries to force them into groups to suit
the Crown’s needs but which may not reflect the reality on
the ground.
Groups who have no strong historical or whakapapa
connections may be justified in resenting Crown attempts
to group them together to meet the Crown’s political
needs. If these groups do agree to aggregate, problems
can still arise.
1

2

What if two groups subsequently have irreconcilable
differences and their working relationship
disintegrates? Will the Crown promise in advance that
it will continue to engage with both parties or does
the whole negotiation grind to a halt?
What if one of the groups identified by the Crown as
part of a ‘large natural group’ refuses to participate
in the mandating process? How will Office of Treaty
Settlements deal with that? What assurances can
they give to hapū / iwi leaders who want to move to
negotiations?

There may be occasions when hapū / iwi leaders decide
that it is not worth moving forward because of the affront
to the mana of their hapū and iwi. For example, it could
be argued that each of the iwi identified in the Māori
Fisheries Act are a ‘natural group’ in their own right
– regardless of their population or size of rohe – and
should not be forced into any larger group, either for
negotiations or to form a post-settlement governance
entity. If any of those iwi should choose to aggregate by
their own free will, then that is another matter.
In some cases aggregation into a ‘large natural group’ is
fairly straightforward. For example there may be several
claims lodged by individuals, whānau and hapū who
everybody accepts all affiliate to one widely recognised
iwi. It does not fly in the face of tikanga for all these
claims to be negotiated under one banner, especially if
the iwi is relatively small in population and rohe area.
This approach can have considerable positive outcomes
for claimants:
1. their costs for the whole negotiation process from
start to finish are greatly reduced, and
2. they can ‘pack a bigger scrum’ against the Crown
during negotiations.

On the other hand, leaders of small hapū of perhaps a
few hundred people would be unrealistic in the current
political climate to think the Crown would negotiate with
them directly.
This large natural group approach is much more
complicated if the iwi has a huge population and
covers a large area. For example Ngāti Kahungunu has
approximately 60,000 members, numerous hapū and
marae, and its rohe extends from northern Hawke’s Bay
to Cook Strait. From the Ngāti Kahungunu perspective
overarching claims including oil and gas, flora and fauna,
foreshore and seabed, fisheries and te reo might be
managed by the iwi representative organisation.
However, within Ngāti Kahungunu it is generally
considered that claims relating to lands, forests and wahi
tapu are best devolved to appropriate groupings of hapū.
The main lesson from this is that claimants should engage
with Crown officials at an early stage to discuss the
viability of their claimant group. It may be self-defeating
to ignore the Crown in these early stages. Who has the
time and money to spend on a mandating process that
will not deliver a Deed of Mandate because the Crown
asserts that they do not form a ‘large natural group’? If
the Crown view is so offensive, the leaders of the claimant
group might choose to simply walk away. That is their
decision to make.
Step 3: What about my Wai number? Identify
	all relevant claims to be settled
An issue initiators will face in developing a mandating
strategy to represent the hapū / iwi who comprise the
claimant group is the position of individuals who already
have, either individually or with others, filed a claim with
the Waitangi Tribunal.
The Crown’s political Deed of Mandate requirement that
a mandate be sought and held for large natural groupings
can be contrasted with the statutory right to file a claim
with the Tribunal. So long as the core aspects of Treaty
breach and prejudice are evident, to file a claim and have
standing with the Tribunal, any Māori individual can file
a claim without the support or approval of anyone else.
Contrary to some expectations, a Wai number is not a
modern property right and entitlement. It is, however, an
essential first step in the procedure for Waitangi Tribunal
hearings.
For many claimant groups (whānau / hapū / iwi) there
are dozens, even scores of Wai numbers. In some cases
an individual Māori has a Wai claim; in others it may
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be on behalf of a whānau, hapū or iwi. Clearly so many
claimants cannot all have a seat on a single mandated
negotiating body. It would be unworkable. It is critical,
therefore, to move beyond individual or whanau
expectations to the Treaty aspirations of the collective
hapū / iwi so that the Treaty grievances of the entire
claimant group can be settled. This is a standard Crown
expectation.

As long as it might take, it is important to identify and
talk to all other interest groups, with the aim of getting
them on board, keeping in mind that there are usually
some who will not join. This process, usually easier for
smaller claimant groups, can be difficult for larger ones
– people who have invested a lot of time and labour on a
claim may naturally be reluctant to ‘disappear’ into the
wider claimant group’s Deed of Mandate.

Occasionally individual Wai claimants think that because
the Waitangi Tribunal has registered, or even heard
their claim, that it has ‘recognised’ their mandate and
they can negotiate as of right. Consequently they may
be very resistant to another body negotiating a claim
to settle what they may perceive to be their exclusive
interests and might not be prepared to be part of a bigger
representative group. It may be important to note that
the Waitangi Tribunal has every right to recognise a
claimant’s mandate to bring their claim, as opposed to
the Crown’s requirement of a quite distinct mandate to
negotiate the settlement of Treaty claims.

What do the mandate initiators do if they kick-start a
rival group who then try and ‘beat’ the initiators to the
mandate to represent the same claimant group?

The mandated body needs to be able to demonstrate
to Office of Treaty Settlements that it has discussed the
matter of representation with as many of these people
as possible, especially any who choose to stand outside.
On the other hand, Office of Treaty Settlements does not
consider this level of consultation to be mandatory on
the grounds that it is not always possible or practical.
As noted above, ‘ownership’ of a Wai number does not
confer any extra ‘rights’ on that ‘owner’ compared to
other members of the hapū and iwi, although they are the
holders of the claim being negotiated.

Step 5: Talk to the iwi rūnanga
What is the proposed role of the local iwi organisation
or rūnanga? It would be prudent for the initiators
(if not already part of the local runanga) to meet iwi
representatives to discuss the process. In some areas the
existing iwi organisation may be willing to have the task
of negotiating a settlement picked up by a new body. It is a
good idea to get this formally recorded.

Because the Crown’s mandate process does not
specifically require the consent of Wai claimants to a
Deed of Mandate (other than as individual members of
the wider claimant group) it is quite possible that many
– or all of – the Wai claimants might not be part of either
the initiator group proposing the Deed of Mandate or
the subsequent mandated body. In the past this has led
to a number of legal challenges to a Deed of Mandate
and through the settlement process generally. Unless
well managed at the outset, this can lead to tension and
conflict, not just in the mandating process, but also the
entire settlement process. This should be avoided.
Step 4: Identify other groups who might
	independently seek the Deed
of Mandate
As the previous section indicated, the question arises ‘Are
there other interest groups in our hapū / iwi who might
independently seek the mandate to represent us?’

They should contact relevant officials at Office of Treaty
Settlements and tell them exactly what has happened.
Resist the temptation to get drawn into ‘mandate wars’.
Again, the emphasis is that those seeking a mandate
cannot be compelled to do what Office of Treaty
Settlements wants, but they should be aware of likely
outcomes if they ignore official advice and take steps they
were advised to not take.

The iwi organisation may already have plans to seek the
Deed of Mandate and consequently the issue would need
to be talked through. For example four major settlements:
Waikato-Tainui, Ngāi Tahu, Te Arawa Lakes and Ngāti Awa
were negotiated by the existing runanga or Trust Board.
Other iwi representative organisations also intend to
negotiate the claims for their constituent hapū / iwi. It is
not worth using the ‘gold rush’ approach and trying to get
the mandate before the existing iwi organisation begins
its process or to compete for the same mandate at the
same time. This tactic can prove very wasteful of time and
resources and force divisions within the claimant group
that become difficult to bridge.
If the local iwi organisation has a high profile and
good track record the Crown is not going to ignore its
opposition to a Deed of Mandate strategy from which it
has been excluded. If these issues can be worked through
from the start so there are no surprises, the whole
negotiation strategy is more likely to have a successful
outcome.
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It is also important to begin early discussion on the form
of the post-settlement governance entity. If iwi runanga
are already in existence initiators need to consider if
the existing iwi organisation can be adapted to take that
role or consider whether an entirely new organisation
needs to be formed. If so, is it likely that the existing iwi
organisation will become redundant?
Expect at least some current iwi representatives to be
wary of this. If they have invested vast amounts of time
and energy into building up an organisation, they will
naturally be reluctant to see it relegated to history, no
matter how sound the reasons. Keep talking it through,
focussing on the potential benefit to all members if the
Treaty negotiation process is successfully completed and
a new post-settlement governance entity established.
Step 6: Confirm mandate strategy proposal
	with Office of Treaty Settlements
By this stage the initiators of the mandate strategy
have done a lot of background work, including detailed
discussions with appropriate officials at Office of
Treaty Settlements and Te Puni Kōkiri. It is now time to
meet Office of Treaty Settlements and confirm that the
proposal for the claimant group representation meets the
Crown ‘large natural group’ status. Claimants are strongly
advised to not proceed to the next stage until agreement
with officials has been reached.
Step 7: Who are we? Define the full
	claimant group
Who will the mandated body’s negotiators be negotiating
on behalf of? In other words, define the claimant group.
This is an essential item on Office of Treaty Settlements’
checklist and cannot be avoided. As a minimum this
requires:
• the name of the claimant group
• any founding ancestor(s)
• the names of any iwi and hapū, and
• the associated marae.
Office of Treaty Settlements can be nervous about
inadequate definition of the claimant group. It does not
want a large section of the claimant group telling them they
were never given the chance to participate. And the Crown
does not want to later discover hapū not identified in the
claimant rohe now making claims against the Crown. That
is why Office of Treaty Settlements prefers to identify hapū
that may not have not been active for generations.
It is recommended that mandate planners discuss their
claimant definition with officials before issuing public
notice of the consultation hui and mandating process.

This is critical, especially in the context of large natural
groups.
Keep in mind that Office of Treaty Settlements may have a
different view on the composition of the claimant group,
especially in the light of its large natural group policy. It is
conceivable that Office of Treaty Settlements view will be
so offensive to the mandate initiators that they will refuse
to go any further unless Office of Treaty Settlements is
prepared to accept their self definition. This is likely to
become increasingly complex in certain regions if the
Crown adheres to its large natural group policies.
Step 8: Where is our whenua?
Define the area of interest
What is the land over which the claimant group’s Treaty
claim extends? The answer will help Office of Treaty
Settlements identify:
• whenua over which only the claimant group has any
claim, and
• areas of overlapping claims. Keep in mind the Crown’s
position noted in the Red Book (page 48):
‘The Crown does not attempt to define precise
boundaries through the settlement process.
Rather, general ‘areas of interest’ are recognised
within which redress may be made available to
a claimant group, subject to overlapping claims
being addressed to the satisfaction of the Crown.’
Note the official position about, ‘overlapping claims
being addressed to the satisfaction of the Crown.’ There
is no reference to ‘the satisfaction of the claimant group’.
What is certain is the uncertainty attached to overlapping
claims:
• do both parties accept that the area concerned has
traditionally been recognised as a ‘buffer zone’
between the hapū/iwi?
• is the overlapping claim an unsubstantiated claim by
persons who hold no representative status within
their hapū or iwi?
Claimants are strongly advised to not leave overlapping
claims to be resolved by the Crown and to insist on at
least an equal role in dealing with this potentially risky
matter. The claimant group should have better knowledge
than the Crown to deal with overlapping claims, and
will certainly have some whakapapa and historical
connections to use as a starting point. Keep in mind that
the conservative Crown view may tend towards ‘If in
doubt, leave it out’ for any settlement redress. In some
cases extensive ‘overlaps’ could mean very little land is
available for certain mandated bodies to negotiate over.
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The mandated body is strongly advised to engage
directly with overlapping claimants at the earliest
opportunity with the optimum goal of resolving matters
without direct Crown involvement. Negotiators should
always keep in mind the potential for a settlement to be
overturned on an overlapping claim issue.
Step 9: Representation on the proposed
	mandated body
For argument’s sake assume there is an iwi made up
of a number of hapū and their associated marae. That
immediately offers at least three different means of
representation on the proposed mandated body:
1. representatives drawn from the iwi whānui
2. representatives chosen by hapū, or
3. marae form the basis of representation.
The main driver on the system to use will probably be the
tikanga of the iwi and hapū because it is most likely to
be supported by a ‘don’t fix it if it ain’t broken’ approach
from members. If the proposed system is not consistent
with tikanga, take care to explain to members why it is
being adopted and its advantages compared with a more
tikanga-based system of representation.
Regardless of which mode is chosen, the rules on how
people can be elected and removed from the mandated
body must be clear and accessible to all members of the
claimant group.
1. Representatives drawn from the iwi whānui
Small iwi are more likely to adopt this model, especially if
they only have a very small number of hapū and marae or
if hapū are no longer part of that iwi social fabric.
2. Representatives are chosen by hapū
This is the most common model because it accords with
the tikanga of many iwi. Office of Treaty Settlements will
almost certainly accept a system of representation that
clearly identifies all existing hapū in its structure.
Problems can arise if there are many hapū; for example
fifty hapū cannot all be directly represented at the
negotiating table. Where iwi already have takiwā or
taiwhenua in their rohe they can adapt this system to
accommodate all hapū. However, if that system is not
already in place internal discussions are needed to work
the matter through to determine which hapū will combine
to put one mandated representative into the mandated
body. This can be a delicate matter of mana.

Even for iwi with only a few hapū, care is needed to ensure
that the number of ‘resurrected’ hapū does not spiral
out of control, especially if Office of Treaty Settlements
insists that these old hapū are identified in the Deed of
Mandate. It is not unusual for iwi members to bring up
hapū names that have not been active for generations and
insist that they are directly represented on the body. This
can be very divisive.
As insurance, the managers of the mandating process
may want to sit down with their kaumātua at the start to
discuss and agree on the active hapū and identify hapū
which are no longer active. They might need to take a
strong line with the Crown and insist on the status of the
inactive hapū. In other words, although their historical
existence is freely acknowledged by kaumātua they
cannot be directly represented on the mandated body.
This is a case where tikanga may clash with Crown policy.
3. Marae form the basis of representation
The same principles and processes apply to marae
representation as they do for hapū.
Form the proposed entity
Once the claimant initiators have decided on the form
of the entity they can begin getting representatives
selected by the constituent parts of the proposed entity
as discussed. That entity with its rules and established
accountability mechanisms can then ‘go to the people’
to seek the mandate. This is the most common means
of establishing a mandated body to negotiate Treaty
settlements. See Figure 1 below.
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Claimant group
• identify existing mandated body, or
• form the body seeking mandate

1. Confer mandate to mandated body
(subject to rules)
2. Ministers recognise mandated body

Mandated body

Negotiation with the Crown

Crown
(Office of Treaty Settlements)

Figure 4.1: Establishing a mandated body
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Step 10: Planning the hui and
	consultation process
Careful analysis of where claimant group members live
will point to where hui should be held, certainly within
the hapū / iwi rohe but also in key cities and areas where
members live in any significant numbers. Census data
may be useful in identifying where iwi members live.
Office of Treaty Settlements will have a view on where hui
should be held.
Planning the full itinerary before consulting with
members will reduce advertising and travel costs because
the full schedule can be included in the one public notice
and travel planned sequentially.
Depending on the circumstances of each claimant
group, the hui might require two phases; first, a series
of consultation hui; second, hui at which claimant group
members will make decisions.
Step 11: What decisions are the claimant
	group making?
The mandating process has evolved over the last decade.
The most common method now is for an entity to be
formed and representatives to be placed on it by claimant
group members. That entity then embarks on the process
to have the mandate conferred by members. This option
is currently favoured by Office of Treaty Settlements.

That members of Ngāti Mea confirm the mandate
of the Ngāti Mea Claims Committee to enter
into negotiations with the Crown regarding
the comprehensive settlement of all Ngāti Mea
Historical Treaty Claims.
The organisers will need to have devised a process for
claimant group members to elect and remove their
representatives to the mandated body, and to ensure
the process is included in the rules of the mandated
body. This advice is given recognising that the level of
representation in hapū varies greatly throughout the
country.
Some hapū have legal entities in place with widely
recognised leaders, others may have a loose
representation but no legal entity. Other hapū which have
neither of these will need to build from the ground up.
The political dynamics will vary considerably between
these representation scenarios, each hapū needs to
design a system that best meets their needs.
It will be important to ensure that claimant group
members are aware that although they are electing the
mandated body, only the mandated body has the authority
to make the decision on who the negotiators are.

It will not be productive for the first discussion at hui
to be free flowing without any structure. The organisers
have a responsibility to provide as much information as
possible to the hui and have people there who can answer
the hard questions. The members must be absolutely
clear in their own minds what they are deciding on and
how to cast their vote.

Step 12: Public notice: why, what, when,
	where and how?
Any public notices should be discussed fully with Office of
Treaty Settlements before they are published. While Office
of Treaty Settlements generally describes the requirements
for such hui, to ensure greater likelihood of a robust
outcome not just in this mandate process, but the entire
settlement process, it is suggested that Office of Treaty
Settlements’ guidelines be considered minimums only.

If decisions are required from hui a voting process
will need to be designed. Keep the resolutions simple
and straightforward. If an existing representative
organisation is seeking the mandate, wording could be
along the lines of:

It is not uncommon for both political and/or legal
opposition to be raised when a Deed of Mandate is
formally filed, on the basis that ‘we did not have enough
notice’ and/or ‘did not receive correct notice’ and/or ‘the
resolution passed at the hui was incorrect or vague’.

That members of Ngāti Mea confirm the mandate of
Te Rūnanga o Ngāti Mea to enter into negotiations
with the Crown regarding the comprehensive
settlement of all Ngāti Mea Historical Treaty
Claims.
Wording would be similar for a new entity formed with
the express purpose of obtaining the mandate to settle
the Treaty claims of the claimant group:

Why a public notice?
A key element in the mandate process is ensuring
members of the claimant group have the opportunity to
participate. Whether individuals choose to take up that
opportunity is up to them but the mandated body must be
able to show all members were given that chance.
What goes in the public notice?
As well as stating time and venue, the public notice
should be clear and specific about the purpose of the hui.
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For instance, if the purpose is to seek the support of
the people at the hui to mandate a body to negotiate the
historical claims of a specific claimant group, it should
say just that.

In terms of defending a Deed of Mandate from challenges
the mandated body would then be able to show that all
claimant group members were given ample notice of the
planned hui.

It should also set out the specific resolution/s to be put
to the hui. For example there is a difference in meaning
between:

Where to advertise the public notice?
Advertise where the people are, keeping in mind that a
majority of Māori no longer live in their traditional rohe.
Have public notices in the rohe and anywhere where
there is a significant concentration of members. For most
iwi in Te Ika a Māui that means at least Auckland and
Wellington – for bigger iwi it means everywhere.

To discuss representation of Ngāti Mea to
negotiate a settlement of historical Treaty claims
and
To give the mandate to the Ngāti Mea Claims
Committee to negotiate the Ngāti Mea historical
Treaty claims.
The first notice signals discussion but not a vote or
resolution. The second signals that a vote may be taken
on the resolution.
These differences in meaning may have a significant
influence on whether people attend. A member of Ngāti
Mea might be happy to miss the first type of hui but be
keen to attend the hui where members are making a
decision. If a decision was made at the first hui the Deed
of Mandate could be challenged – perhaps successfully
– by members of Ngāti Mea who could state they did not
know a vote was going to be taken. Better to get it right
the first time!
The specific resolution in the public notice should be the
only one put for the hui to decide. No other resolutions
should be put at the hui nor should the publicly notified
resolution/s be varied in any way at the hui – to do so
increases the risk of legal and/or political challenge to the
Deed of Mandate.
In practice this may sometimes prove difficult, as
Kaumātua may say that a function of hui on marae is to
arrive at a decision by consensus. In that case the ultimate
decision on wording a resolution may be different
from that drafted by the organisers. In the context of a
mandating process the Crown is unlikely to accept the
outcome of an ‘amended’ resolution. A resolution should
be as advertised.
When to advertise the notice?
Advance notice should be long enough that a member of the
hapū / iwi could attend the scheduled hui or meeting. One or
two weeks’ notice is not enough because many people tend
to be booked up in such a tight time frame. Three or four
weeks is more reasonable and provides time for a member
to make alternative plans if they want to attend the hui.

How shall we advertise?
Advertising can be expensive so it needs to be well
placed using the most appropriate media. Key national
newspapers are essential but not everybody reads
them. Some groups have used the weekly community
newspapers distributed free in most cities and towns,
and local Māori radio has been very effective at reaching
members. In all cases there are costs attached. In some
cases an established iwi or hapū website may be available.
Step 13: Record keeping and mandating hui
Accurate record keeping is a key aspect of ‘bullet
proofing’ a mandate. Keep all correspondence and
replies, including any to members who have expressed
doubts or opposition to the proposed mandate, especially
form letters all generated from the same point. Skilful
opponents to a mandate can generate a vast amount of
paper to make it look as if opposition is much stronger
and widespread than it really is.
It is also important to ensure that in addition to ‘keeping
to the script’ in terms of proposed resolutions at the
hui, planners are conscious that whatever they say at
the hui must be consistent in all material respects with
their mandating strategy and the Deed of Mandate they
propose to file. Planners who do not follow this rule
increase the chance of political and/or legal challenges
further down the settlement road.
At hui, accurately record all attendees who whakapapa
to the claimant group by having them sign a register at
the door which notes their affiliation – and age if they
appear near voting age. Beware of hui padded with people
who do not affiliate by whakapapa to the hapū/ iwi and
ensure that they do not vote. Take the same precaution
with minors who have not reached the voting age for
the mandating process – generally set at eighteen.
The mandated body does not want to have to defend
challenges against its mandate on the grounds that
children or young teenagers voted for them at the hui.
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It is vital that any vote is recorded with absolute accuracy.
The soundest method is to use voting papers that can
be kept as a permanent record. The organisers of the
hui should provide for the hui to decide whether to have
a secret ballot. There is more chance of ‘buy-in’ from
members if they have the opportunity to decide for
themselves rather than having the type of ballot ‘dictated’
to them. In some cases, however, a secret ballot may be
necessary to prevent attendees from being intimidated at
the hui and being too wary to vote in public.
Independent observers
Independent observers can also be used to report on
the hui, Office of Treaty Settlements strongly encourage
this practice. Even though they may have been a small
minority, those who oppose the mandate at the hui can
swamp Office of Treaty Settlements with their objections
so they look a lot more substantial than they really are. A
neutral observer is able to report:
• fairly on the presence of objectors at the hui
• that the objectors had a chance to put their point of
view, and
• that the objectors were not supported by the majority.
Te Puni Kōkiri officials from the Head Office Policy
Wahanga attend mandating hui as ‘independent’
observers. They are not there to ‘take sides’. Although
Te Puni Kōkiri only attends hui at the claimant group’s
invitation this invitation is nearly always forthcoming.
Regional Te Puni Kōkiri staff sometimes attend because
of their knowledge of local personalities and tribal
dynamics. It is open to claimant groups to invite other
observers, but it is worth pausing to reflect on the allround advantages of having independent Te Puni Kōkiri
staff attend.
It is very important to note that as observers, Te Puni
Kōkiri officials cannot and do not participate in the hui.
They are introduced to the hui but their role cannot be
to explain the Crown’s settlement process to members of
the claimant group. That is the job of those seeking the
mandate; it is not the role of Te Puni Kōkiri to influence
the outcome of the hui.
The presence of neutral Te Puni Kōkiri observers provides
some insurance against later comeback for those seeking
the mandate in that the quality of their presentation
and process will be noted, for example how well they
responded to questions from the floor.
Voting at hui and/or by postal ballot
A postal ballot can be carried out as an ‘optional extra’
but hui must also be used. Office of Treaty Settlements

accepts postal votes based on robust registers but also
expect voting to take place at hui. In fact the Crown places
much greater weight on voting at hui where attendees
hear the presentation and are able to ask questions before
voting.
Remember, if planners decide on a postal vote their
register of members of the hapū / iwi will need to be well
developed. Consequently it is likely that only established
iwi representative organisations would be able to use
this method. The fact that postal voting has recently
been noted as an option for mandating is perhaps an
acknowledgement that the Deed of Mandate and Deed
of Settlement ratification processes could (and perhaps
should) be more consistent with each other.
While this method of voting is likely to increase political
and legal certainty with Deed of Mandate processes, there
are other issues that need to be clarified before such a
process could occur in a robust manner, such as register
validity. These issues are discussed in detail in the chapter
on ratification of the Deed of Settlement.
Postal voting would be particularly useful when a number
of consultation hui have been held and pānui distributed
to claimant group members at those hui. Members
have then had a chance to listen, speak and register.
When they receive voting papers they will have a deeper
understanding of the background leading up to the matter
on which they are to vote.
Use identical wording for all hui and ballots
As discussed, the organisers of the ballot will need to
ensure that identical wording is used at all hui and on
the postal ballot, and that an independent and neutral
scrutineer has full control over the ballot papers. The
organisers can do without being falsely accused of voting
irregularities and having to do some things again because
the paper trail was faulty. If voting is by show of hands a
careful count should be done. There may be no need for a
scrutineer, as the count will, in theory, have been subject
to the scrutiny of those at the hui.
What happens if there is a conflicting outcome?
The issue of voting is such an important part of the
mandating process that it is strongly recommended
that initiators – when deciding on the method of voting
– ensure that Office of Treaty Settlements agrees with
the process. Their agreement should include a clear
indication as to what would happen if there were a
conflict in outcome if a dual voting system (postal and
hui) was used.
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Planners need a system that ensures members cannot
vote twice. Planners may also want to anticipate what
they would do if the two voting systems produced
different outcomes, for example a majority of 500 postal
votes were in favour but only a minority were in favour at
hui attended by 400 members eligible to vote.
Te Puni Kōkiri report on mandating process
At the end of each set of mandating hui, Te Puni Kōkiri
observers write an overview report on the process and
provide it to both the body seeking the mandate and
OTS. The contents of that report are Te Puni Kōkiri’s
independent observations and are provided to the
claimant body for their information – not for comment
and amendment. The overview report is one of the tools
officials use to assess whether or not to recommend to
Ministers that they should recognise the mandate of the
claimant body.
Step 14: Submit the Deed of Mandate to Office
of Treaty Settlements
Using the Red Book (page 50) assemble all relevant
documents and prepare to submit the Deed of Mandate
to Office of Treaty Settlements. The time the Crown takes
to process the Deed of Mandate will be governed in part
by the completeness of the papers. The Deed of Mandate
advertised in the national press is only a part of the full
Deed of Mandate papers that have been submitted. The
Crown can advertise the smaller ‘condensed’ Deed of
Mandate because it holds all relevant supporting material
submitted by the mandated body.
Meet the appropriate officials at Office of Treaty
Settlements and have them review the papers to ensure
they are complete before formally filing them with Office of
Treaty Settlements. Ensure everything is correct, keeping
in mind that all papers will be accessible to members of the
public via the Official Information Act 1982.
Omissions from documents
The most common omissions are details on
accountability mechanisms; for example how a
representative can be removed by their hapū, or more
importantly, the process for part of the claimant group
(hapū or marae) to withdraw from the mandated body.
Office of Treaty Settlements and Te Puni Kōkiri officials
initially assess the Deed of Mandate. They may require
more information if, in their view, the Deed of Mandate
is incomplete. If the material is complete, the officials
will advertise the Deed of Mandate so interested parties
can make submissions to either support or oppose the
mandate. One month is usually allowed for submissions.

Submissions – analysis and recommendation
Office of Treaty Settlements, in full consultation with
Te Puni Kōkiri, analyses the submissions and writes a
briefing paper to joint Ministers on whether to recognise
the mandate. Te Puni Kōkiri also writes a separate
briefing paper to their Minister reiterating the position
taken in the briefing to joint Ministers.
Ministers recognise the mandate
If Ministers agree to recognise the mandate, they
formally notify the mandated body in writing. The next
step towards Terms of Negotiation can begin. This
process takes at least four months.
Objections to the mandate
If submissions objecting to the mandate require a detailed
evaluation by officials, the time line will be extended,
especially if they come back to the mandated body for
further documentation. That is why it is so important to
get it right first time.
Waiting for the Crown to recognise the Deed of Mandate
It is months between submitting a Deed of Mandate and
having the mandate recognised. But there is plenty to
do – the following issues are significant and will keep the
team fully occupied. They include:
• Establishing or continuing the registration process
• Confirming Freepost and 0800 facilities
• Building a website
• Deciding the negotiators
• Agreeing on the key issues to take to negotiation
• Deciding the best negotiation strategy
(a Plan A and a Plan B)
• Checking the document bank is complete – what else
is required?
• Determining the best experts to help during
negotiations – checking they are available
• Confirming funding by the Trust and the Crown
• Finalising the budget to submit to the Trust and
the Crown
• Establishing Terms of Negotiation bottom line.
Long-term strategic vision for the iwi
There are also far reaching matters to consider,
particularly the long-term strategic vision for the iwi:
‘Where do we want to be in ten years?’
The possible shape of the post-settlement governance
entity is extremely important, for example, if there is a
Mandated Iwi Organisation under the Māori Fisheries
Act what is its role? Will the iwi have two separate
organisations with different functions (and duplicate
administration costs and resources)?
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Another decision concerns who the negotiators will be.
Although the entity may have the mandate to settle the
claim, the elected representatives to that mandated body
might decide they need ‘bigger guns’ or different sets
of skills for the actual negotiation. In some cases the
majority of negotiators may not be the representatives on
the mandated body. That does not matter, what matters is
picking the right team for the job.

There are a number of tasks that should be carried
out. Precisely when they are begun will depend on the
resources available to the initiators of the mandate plan.
For example if an established rūnanga is seeking the
mandate it is likely to already have a register of members.

Task
Design registration form
Identify software which will meet all needs
Begin registering members (if using a postal
vote for Deed of Mandate the register must
already be established

Comment

1

•
•
•

2

Set up Freepost and 0800 facilities

Make it easy for members to contact the mandated body
– they will have more confidence in a body with the door
always open

3

If possible build a website

Look at the sophisticated websites of other claimant groups

4

Design a pānui format for regular mailouts to
households

The first pānui should outline:
• the mandated representatives’ constitution, and
• accountability mechanisms (especially on financial
matters)

Table 4.3: Managing the claim process: four key tasks

•
•
•
•

Look at other iwi registration forms on the web
Pick all the good points
Keep the form simple
Ensure the form collects all vital information in the first
sweep
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Register of members – get it right the
first time
‘Who are our members, and where are they?’ The earlier
this issue is addressed the better, because the Crown will
later require members to ratify the Deed of Settlement
and post-settlement governance entity. If the mandated
body can demonstrate that it knows the identities of the
majority of the hapū / iwi members and that they were
able to take part in the mandating decisions, they are
half way to achieving ratification. The key is to ‘start the
register of members today’.
Designing a register
When designing a register try to anticipate what
information is essential and limit the registration form
accordingly. The bigger and more complicated the form,
the less likely members are to complete it.
However, the mandated body does not want to have
to send out another registration form because vital
information required for ratification or other voting
processes is missing. If members get a second form
they may lose confidence in the mandated body’s
administrative skills and not bother to fill it in a second
time.
Equally, they may open the envelope, see the familiar
material and bin it because they don’t read the covering
letter carefully. And if a mandated body has, say 2,000
adults on the register it will cost at least $2,000 just for
the mail-out. Many iwi websites have online registration,
and it is worth visiting the sites to pick the best features.
Some claimant group members think that registering
gives their mandate at that point. That is not so. The
covering letter with the registration form will need to
make this clear and that their decisions on whether to:
• give the mandate to the proposed body, or
• ratify the Deed of Settlement are separate issues to
decide and vote on at a later date.
Legal issues
Legal issues also need to be considered, especially the
Privacy Act 1993. It is prudent to have a reference to
privacy issues on the registration form. The purpose
of the registration form needs to be absolutely clear,
especially what it can and cannot be used for. It is worth
seeking legal advice on the draft registration form.
Software
The software needs to be up to the job. Unless the
claimant group is very small, flat databases such as Excel
may not be able to do all that is required. The mandated

body need a relational database which can extract
categories of members. The designers of the register
should seek advice from appropriate IT professionals.
Freepost and 0800 number
A trap to avoid is sending out return envelopes with
attached stamps. The 2,000 return envelopes will take
$1000 in stamps but only a fraction may be returned – a
waste the mandated body cannot afford. The solution is
to set up a Freepost facility with New Zealand Post so the
mandated body pays postage only on envelopes actually
sent back. Over a full negotiating process, that can add up
to several thousand vital dollars.
Many mandated groups have found an 0800 free phone
number useful. Members can contact the mandated body
directly about the mandating and negotiating processes,
including asking for registration forms.
Te aka kūmara – keeping members informed
with a website and pānui
A well thought out communication strategy pays
dividends. If people feel included they are more likely
to support the mandated body. As is known, hui tend to
reach only a small fraction of iwi and hapū members,
most of whom live outside the rohe. Many of those
members have the same interests and expectations of
being kept informed so extensive and varied means of
communicating with members is essential.
Other than hui, the two most common methods are
websites and pānui that can be mailed to members.
Recently mandated bodies have learned a lot from earlier
claimants and have developed highly sophisticated
websites and pānui. Mandated bodies are recommended
to use the web to find them and copy all the strong points
in their own communication strategy.
A website can be updated daily but regular pānui are
useful, too. They can be emailed (saving postage) or sent
by regular mail. When using regular mail have register
software that recognises households, so only one pānui
goes to each household. Some households may have four
or more members – costs can escalate unnecessarily if
several envelopes with the same pānui go to the same
address.
Project management: who will do the work?
Nothing associated with negotiating a Treaty claim,
including getting the mandate, happens by itself. There
is a mass of work to do. The sooner the drivers of the
claim set up project management the better, although this
depends on resources – both people and money.
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Project manager skills
An early objective, therefore, is to find someone with
the right skills to act as project manager, then resource
them to carry out the task. For an existing runanga with
a good performance track record this should be fairly
straightforward, but new groups can find it a strain. But
it has to be done. The project manager needs to have an
oversight of communications, hui and travel organisation,
keeping records, and – not to be understated – keep a firm
hand on finances.

mandates needs to be regularly reaffirmed. Similar
principles apply to a mandate to negotiate a Treaty claim.

Office and equipment
The team is going to need some office space, and if
funds are scarce this can be nearly impossible. Financial
pressure should be relieved once the Deed of Mandate is
recognised because the Crown is now prepared to provide
funds to assist the negotiators. The Trust provides
funding to assist with the mandating process once Office
of Treaty Settlements has confirmed that it accepts the
claimant group’s mandating plan.

Office of Treaty Settlements and the Deed
of Mandate
The Crown will require certain provisions in the Deed of
Mandate to accommodate mandate issues. These may
include:
• identifying certain hapū or marae whose interests
must be protected and processes to effectively
represent them
• a dispute resolution process in the event of challenges
to or within the mandated body
• processes for the removal of representatives and the
withdrawal of constituent parts of the claimant group
such as hapū or marae
• an agreement to provide Office of Treaty Settlements
with regular reports on the state of the mandate
• an agreement to reconfirm the mandate after a set
period, for example, two years.

Remember:
• if a group’s mandating strategy bypasses Office of
Treaty Settlements it will not be eligible for Trust
funding
• Trust funding is restricted to those claimant groups
who have, or may have, an interest in Crown forest
licensed land.

Take these matters seriously. No one wants to go back
to the beginning. The best way for a mandated body to
avoid having their mandate to negotiate stalled is to be up
front about any representation and accountability issues
and what they are doing about them. There is no point in
trying to hide opposition within the claimant group from
the Crown. Doing so will only slow the process down.

Crown funding
The Red Book discusses funding, and notes
(pages 54–56):

How to keep the mandate ‘warm’
There are three ways to keep a mandate warm:
communication, communication and communication.
An accusation that is sometimes heard from members
goes along the lines of: ‘We never hear from the
mandated body; they tell us nothing.’ If those claims are
well founded, the chance of a settlement being ratified
by members is substantially reduced. But if members
have been kept informed of developments – including
challenges to the mandate by other members – they are
more likely to vote to ratify the negotiated settlement.

‘The Crown does not necessarily provide funding
for all the costs that a claimant group has to meet
when negotiating historical claims. But the Crown
will contribute towards certain expenses for
mandated groups.’
This includes a contribution to mandating costs available
only after the Crown has recognised the mandate.
The Trust recommends that the mandated body
familiarise itself with Crown policy and engage in serious
discussions with officials about the level of Crown
funding for the negotiation process up to Settlement
Legislation.
Risk to mandate, including
mandate maintenance
Does our mandate need a warrant of fitness?
Yes. Negotiators do not get a ‘mandate’ then put in a
drawer and forget it. As with a politician’s mandate,

Establishing a register of members, building a website,
regular pānui, and an 0800 free phone form, with the
hui, the essential glue that holds a mandate together.
Get hold of as many different pānui as possible; visit the
websites of other runanga and claimant groups; look
for key messages that other groups have put out to their
members; and get experienced negotiators and leaders
from nearby iwi to come and talk to the strategy team.
Don’t reinvent the wheel.

Crown Forestry Rental Trust

80

Deed of Mandate

Threats to the mandate
The most dangerous threats to a mandate are internal. If
one or two representatives on the mandated body become
unhappy with some aspects of the process, one of the first
things they are likely to do is to try and take their hapū
out of the mandated body. The importance of covering
this in the rules of the mandated body was mentioned
elsewhere. There should be a process that representatives
must follow. Unfortunately this does not always happen.
Role of each hapū representative
The most common misunderstanding is the role of each
individual hapū representative. In most cases they have
been granted representative status for their hapū on the
mandated body. They usually do not have the authority
to unilaterally withdraw their hapū from the mandated
body. During the consultation process their hapū made
two decisions, firstly to participate in the mandated body,
secondly to appoint a representative to the mandated
body.
Process for hapū withdrawal
Logically, if the hapū representative wanted to withdraw
their hapū a publicly notified hui would be expected to
be held to the same standard as the original hui at which
the hapū resolved to join. The new resolution would be
on whether the hapū wished to stay with the mandated
body. For reasons of natural justice it could be expected
that representatives from the mandated body should be
present at the hui to ensure their point of view was also
made known to hapū members. However, if the hapū
representative is the only person presenting at the hui
they could be tempted to put their view and perhaps not
give a fair balance.
Replacing a hapū representative
Should the hapū decide to stay in the mandated body
they have to decide whether to keep their current
representative. If that person expresses ongoing hostility
to the kaupapa of the mandated body there is little point
keeping them there. The mandated body has identified
the Crown as the opponent – it can do without one in the
whare.
Rules or constitution of mandated body
It needs to be remembered that while the claimant
group will ultimately have the opportunity to judge
the mandated body on the quality of the negotiated
settlement outcomes in the ratification process, the
Courts and Tribunal will judge them on compliance and
process. Time working at the front end on a mandated
body or entity with clear, robust rules, then ensuring
ongoing compliance, will be well spent.

To minimise the risk of legal challenge to a mandated
body, both in the process of implementing a mandating
strategy and through the entire settlement process
(and therefore promoting mandate maintenance on an
ongoing basis), Office of Treaty Settlements requires that
rules be drafted and made available as a fundamental part
of the mandate process. Such rules need to cover all key
issues in detail. A non-exhaustive list of the minimum
matters to be addressed is in Table 4 (page 24), Key issues
to cover in mandated body rules.
Complying with the rules
Assuming a Deed of Mandate is recognised by the Crown,
and the mandated body is in place with its rules, it is
very important to always comply with the rules of the
mandated body/entity. This in turn ensures the mandated
body are proactive in mandate maintenance, the
importance of which cannot be overstated.
Once negotiations start it may be that the rules are not
always strictly adhered to and followed. Failing to observe
the rules – by accident or design – is a mistake that may
well jeopardise the mandate’s ongoing stability and
‘warrant of fitness’.
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Purpose of section
in Rules

Commentary

Definitions

It is recommended that the Rules have a front-end definitions section. For the purposes of this
Schedule it is recommended that all words / terms below in initial capitals should have a detailed
definition so as to avoid legal uncertainty

Overview of the
mandated body

Include detail on what the name of the Body is and who the representatives are.
The general basis on which representatives must act (i.e. if the body is a special purpose Trust, the
representatives will be trustees)

Describe specifically
what the purpose of
the body is

In this context, the purpose of the body will be to constitute a Body through which the claimant group,
through representatives, enters settlement negotiations with the Crown over specific Claims. It is
recommended that specific detail be provided covering further specific authorised purposes (or not) of
the body on a range of matters such as:
Deed of Mandate, Agreement in Principle, authority to act in any Court or Waitangi Tribunal
proceedings, Register of Beneficiaries, Deed of Settlement, etc

Specify what the
powers of the body
are

To further assist with achieving the purposes of the body (above) it is recommended to outline the
powers of the body, cover how capital and income of the body can be used, and when and how the
mandated body can be wound up

Representatives on
the body

From a legal perspective it must be clear at all times, who the representatives on the body are. This
goes to the legal authority of the body to act.
Name the representatives and how they are elected and removed. Include who has the power to elect
/ remove a representative, how that power must be exercised and who facilitates the procedure, for
example, an independent party. If so, how? Is the election outcome confirmed by Declaration Notice?
When does it take effect?
Clearly set out how a representative ceases to be a representative, include for example a written
resignation. Cover scenarios where the claimant group consider a representative is deemed to ‘cease
being a representative’ due to particular circumstances, for instance, it is quite common to provide
that a person cease to be a representative if they refuse to act, are bankrupt, or have been convicted of
a serious offence, etc

Roles and Duties of
representatives

It is of fundamental importance to the claimant group that rules on representatives’ duties are clear.
Detail what the duties are (standard of care, how information and advice can be taken and used, etc),
to whom they are owed (claimant group), what the representative liability is, to whom, and if they
receive remuneration – if so, how?
Decide if representatives must act together or can they form committees? If so how?

Records, Accounts,
Audit

This section or combination of sections needs to provide clear rules on these matters, including:
records that must be kept (meetings, minutes, register of Representatives, Beneficiaries Register, etc).
Decide how records must be kept; who has access to records, verifying records, what information is
confidential, to what standard accounts must be kept and audited, who has access to accounts, who
has authority to bind the body, etc.

Reporting

Claimant groups typically grant a mandate if they have confidence in the Representatives, and are clear
on reporting procedures. Include details on what reports will be provided, when, and to whom, etc

Increase or Decrease
in Claimant Group
mandate to the Body

As negotiations progress, interests may want to join or, more commonly, withdraw from the Body. Ii
is highly recommended that the Rules include a specific process giving the basis upon which the body
recognise the addition or withdrawal of a particular interest group.
This is very important and ensures the authority of the body to negotiate is clear through the entire
settlement process. Drafting a Schedule to the Rules is recommended, rather than having it set out in
the main body of the Rules.

Amendments to the
Rules

The Rules are fundamental to the mandate of the body and the claimant group so should clearly set out
how they can be amended. Set a high threshold for constitutional amendment

Meetings

Set out all aspects relevant to meetings of the body and representatives. Include when the Annual
Meeting will be, what its purpose will be (i.e. Annual Accounts, appoint Auditors, review operations
and progress, etc). How to call regular and special meetings, meeting notice and meeting quorum
requirements, meeting procedure, who chairs meetings, Resolutions (Special, Ordinary) that can be
passed, dealing with conflicts of interest, etc.

Table 4.4: Key issues to cover in mandated body rules

Example Deed of Mandate

Appendix 1
Disclaimer: note that this document is provided as
a sample and guide only of key issues to be covered
in a Deed of Mandate. Each Deed of Mandate should
be tailored to the needs of the mandated group in
discussions with the Office of Treaty Settlements and Te
Puni Kōkiri.
Note also that this sample Deed of Mandate is an Office of
Treaty Settlements template, not an OTS Deed of Mandate

Office Of Treaty Settlements
SAMPLE

DEED OF MANDATE
Executed on the
[Day] of [Month] 2007
At
[Location]
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MANDATE TO NEGOTIATE A TREATY OF WAITANGI SETTLEMENT
This Deed of Mandate (the Deed) formally demonstrates that the [NAME OF MANDATED BODY] has obtained a
durable mandate to represent the [NAME OF IWI GROUP/COLLECTIVE] people in negotiations with the Crown for a
comprehensive and final settlement of all our historical Treaty of Waitangi claims. The mandate achieved by [NAME OF
MANDATED BODY] was conducted in fair, open and transparent manner.
Note that additional mandate material in relation to the mandating hui programme and other supporting evidence are
attached to the Deed.
Comprehensive Negotiations
The [NAME OF MANDATED BODY] on behalf of the tribal collective situated in and around the [NAME] region seek
to enter into direct settlement negotiations for the comprehensive and final settlement of all [NAME OF IWI GROUP/
COLLECTIVE] historical Treaty of Waitangi claims. We seek to resolve all the Treaty of Waitangi breaches of [NAME OF
IWI GROUP/COLLECTIVE] whether registered or not registered that occurred prior to 21 September 1992.
Large Natural Grouping for Negotiations
On [date] the [NAME OF MANDATED BODY] wrote to the Minister in Charge of Treaty of Waitangi Negotiations to
seek formal recognition that the [NAME OF IWI GROUP/ COLLECTIVE – list of iwi groups if required] is a suitable
large natural group for settlement negotiations with the Crown. On [date] the Minister in Charge of Treaty of Waitangi
Negotiations responded to our request and formally recognised [NAME OF IWI GROUP/ COLLECTIVE].
Description of Tribal Grouping
The tribal groups that comprise the [NAME OF IWI GROUP/COLLECTIVE] share common affiliation to the [NAME OF
WAKA]. We, the people [NAME OF IWI GROUP/ COLLECTIVE] share common descendent from the following founding
(eponymous) tūpuna: Tuatahi, Ruarua, and Torutoru.
Proposed Area of Interest for Negotiations
The settlement Area of Interest of [NAME OF IWI GROUP/ COLLECTIVE] – example description – extends from the
Kotahi River mouth on the Tasman Sea, inland in an easterly direction to Mt Tuarua, following the ridge line south to Mt
Tuarima, from Mt Tuarima and the Tokotoko River across the Tukutuku plains to the Papakainga Settlement north of
Point Wānanga on the Tasman sea.
In the proposed area of settlement are the Kotahi and Tukutuku Rivers, as well as the Paetahi Crown licensed forest (Map
setting out the settlement Area of Interest is attached). The total settlement area of interest is approximately 250,000 acres.
Hapū and Marae Affiliations
The hapū and marae that are affiliated to [NAME OF IWI GROUP/COLLECTIVE] and located in the settlement area of
interest are listed below. In addition, a list of historical tribes is attached to the Deed of Mandate.
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Affiliated Hapū

Affiliated Marae

Location

Ngāti Rangitahi

Tahi Marae

Kotahi Settlement

Ngāti Rangitoru

Toru Marae

Kotahi Settlement

Ngāti Pōtangotango

Tangotango Marae

Tuarua Hills

Ngāti Rātaketake

Taketake Marae

Kotahi Settlement

Ngāti Tūkawa

Tūkawa Marae

Tukutuku Plains

Ngāti Tūkoro

Tūkoro Marae

Tukutuku Plains

Ngāi Te Kaiarahi

Kaiarahi Marae

Kaitiaki Township

Ngāi Te Kaitiaki

Kaitiaki Marae

Kaitiaki Township

Large and Distinct
The tribal groups of [NAME OF IWI GROUP/COLLECTIVE] share historical alliances and contemporary relationships
for Resource Management and the Fisheries Settlement. According to the Statistics New Zealand Census 2006, the
population of our [NAME OF IWI GROUP/COLLECTIVE] is approximately 15,000 people. The number of people on
[NAME OF MANDATED BODY] tribal registrar is approximately 9,563 members.
Historical Claims for Negotiation
The following list of historical Treaty claims are registered by members of [NAME OF MANDATED BODY] or in the name
of tribal groups of the mandated body. The historical claims are as follows:
Wai claim

Registered Claimant(s)

Listed Tribal Group

123

L. Himatangi and others

Ngāti Rangitahi and Ngāti Tūkawa

234

H. Tangimoana and others

Ngāti Rangitoru

345

Y. Horowhenua and others

Ngāti Tūkawa and Ngāti Tükoro

567

F. Manawatu and others

Ngāti Pōtangotango

678

A. Kapiti and others

Ngāti Rātaketake

789

W. Waikanae and others

Ngāi Te Kaiarahi

890

B. Pukerua and others

Ngāi Te Kaitiaki

901

T. Porirua and others

Ngāti Rangitoru and Ngāti Tukoro

Overlapping Interests
The [NAME OF MANDATED BODY] acknowledge that the proposed settlement area of interest overlaps and in some
instances is shared with other neighbouring tribal groups along our southern and northern boundaries. Ngāti Kawakawa
and Ngāti Tuterangi have overlapping interests along our northern boundary including the Kotahi River. Ngāti Korokoro
is a related tribal group that borders our southern boundary, and has shared interests with parts of the Tokotoko River
and other sites of significance.
The [NAME OF MANDATED BODY] has implemented a formal consultation process to keep the overlapping parties
informed about the negotiations with the Crown. (Please refer to the Risk Management Report for further details).
Mandate Maintenance
The mandated body and its representatives have developed a risk management process to identify and manage any
potential issues to the mandate and negotiations. The document discusses the areas which have been identified as
posing some degree of risk to achieving a durable Treaty settlement such as overlapping interests. (Please refer to the
Risk Management document for further details).
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Mandated Body and its Representatives
In [date] the [NAME OF MANDATED BODY] was established to represent the [NAME OF IWI GROUP/COLLECTIVE]
people in settlement negotiations with the Crown. After a series of consultation hui and meetings by the tribal group
representatives, it was agreed on [date] to formalise the collective as a [legal or non-legal entity] for settlement
negotiation purposes. The mandated body has [ten] representative positions to the management committee (or Trust
Board).
The mandated body and its representatives will seek the mandate to negotiate an initialled Deed of Settlement that will
be signed-off by the claimant community through a robust ratification process. The Representatives to the [NAME OF
MANDATED BODY] are as follows:
Name of Mandated Rep

Tribal Group Affiliation

Official Position

[Full Name]

[Name of Tribal Group]

[Position on mandated body]

-

-

-

-

-

-

-

-

-

-

-

-

-

-

[Add columns if needed]

Mandated Body and its Accountabilities
The accountabilities set out the open and transparent processes that the mandated body and its representatives will adhere
to, throughout settlement negotiations. The role and responsibilities of the mandated body and its representatives include
the decision making process, reporting and communication procedures, disputes and mediation processes, registration
processes, provisions to amend the Deed of Mandate, processes for tribal representative(s) and member group(s) to be
replaced, removed and appointed. Provisions to remove the mandate from the representative body can be discussed
further with Crown officials. Included are the accountability processes and purpose of the iwi negotiators.
Meeting Procedures
The mandated body and the management (Trustee) representatives will meet on a monthly basis to discuss, co-ordinate
and manage the settlement negotiation process. Special meetings can be called for in accordance with the provisions set
out in the Trust Deed. Records will be kept on file of all meetings and decisions made by the representatives, and will be
available on request.
Decision Making Process
The mandated body and its representatives will make decisions by consensus. Where there are occasions that the
mandated representatives cannot make a unified decision, it is acceptable [that a majority of 70% will be needed] to
endorse a decision in accordance with the provisions set out in the Trust Deed.
Reporting Process
[The mandated body and its representatives will present a formal annual report, each calendar year at a publicly notified
annual general meeting. Included in this will be a Negotiators Progress Report]. In addition, the mandated body and its
representatives will report to the claimant community every three months by way of hui-a-iwi (if required):
• Annual General Meeting (AGM) / Hui-ā-tau; and
• Hui-ā-iwi / Wānanga (SGM).
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Communication Strategy
The mandated body and its representatives will implement a communication strategy that aims to inform all members
about the progress in settlement negotiations, profiles on the mandated representatives and the negotiators, important
matters for their consideration regarding negotiation milestones, brief summaries of the histories about the people
(tribal groups) and the Treaty of Waitangi breaches and grievances. For example:
• Hui-ā-iwi/Wānanga reporting on negotiation progress;
• Pānui/Newsletter by Mandated Representatives and Negotiators; and
• Website for negotiation updates and information.
The Negotiators
The negotiators will be accountable to the mandated body and its representatives throughout settlement negotiations.
The negotiators will make decisions by consensus, and will ensure that all decisions are endorsed by the mandated body
and its representatives. The negotiators will meet on a monthly basis and will report to the mandated representatives
every month.
Appointment and replacement of Mandated Representatives
Individual Representatives
The rule’s covering the appointment and replacement of mandated representatives to the mandated body. For example,
if a mandated rep wishes to resign and must be replaced the following steps will be carried out:
• a nominations process is carried out by the mandated body, or, a nominee is selected by the appropriate tribal
representative group, (if that was the manner the representative was appointed originally);
• the mandated body, endorses appointment of replacement rep by way of resolution at a meeting of the management
committee;
• the mandated body informs claimant community of change to the mandated body by way of hui-ā-iwi and/or pānui,
or newsletter; and
• the mandated body amends the Deed of Mandate to reflect the change of representative, and the hui minutes are
added to the Deed of Mandate as supporting material.
Note that the constitution for the mandated body sets out thorough guidelines for holding publicly notified hui-ā-iwi. All
documentation will be kept and attached to the Deed of Mandate and supporting material.
Member Tribal group
The mandated body and its representatives will implement a formal disputes process if a member tribal group of the
collective decides to withdraw from the mandated body, and subsequently the negotiations process. In accordance
with advice from the Crown, any hapü seeking to withdraw their claims and representation from the mandated body
will need to demonstrate that their concerns are valid and have the clear support from their membership to follow this
course of action.
• Individual rep(s) puts in writing a summary of concerns, and the attempts made with the chair of the mandated
body to resolve these concerns by informal means. For example, discussions are held between the chairman of the
mandated body and the individual representative to assess the validity of the claim and resolve it. If no resolution is
achieved, then;
• If the outcome is that the rep continues to seek withdrawal of its claims and tribal group from the mandated body. Then
the mandated body and its representatives will seek mediation and employ a mediator to bring the parties together, if
the mediation process fails;
• the individual rep(s) and the mandated body arrange a publicly notified hui-ā-iwi to put the issues to the affected
claimant community. Te Puni Kōkiri should be invited to attend as independent observes. The public notice must set
out the purpose, background, parties involved, agenda and the resolution; and
• if removed, the Deed of Mandate will be amended, supporting material attached to the Deed and the wider claimant
community informed by pānui and newsletter.
Note that if the outcome of this hui is for an individual tribal group to withdraw, then we as the mandated body will meet
with the Crown to determine whether there would be an impact on the large natural group status of the mandated body.
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Authority to amend Deed of Mandate
The mandated body and its representatives will have the authority to amend the Deed of Mandate when changes have
occurred. These provisions will allow the mandated representatives to amend the Deed to make the management of
negotiations more effective. Note that if these changes are of a significant nature that could affect the large natural group
status of the mandated collective, then this decision should also be considered by a publicised hui-a-iwi.
The Mandate Hui Programme
The location of the mandate hui(s) are in areas where there are large populations of the claimant community reside. The
times for holding these hui aim to ensure that as many members as possible can attend. The mandate hui will be held in
[Hamilton, Auckland, Wellington, Christchurch, and Hawke’s Bay, Gisborne, Whakatāne and Palmerston North] where
members of the [NAME OF IWI GROUP/ COLLECTIVE] can discuss the mandate proposal and to vote on the mandating
resolution.
Note that if there is a need for further mandate hui, we the mandated representatives will determine the merits,
following feedback and discussions with the representatives of [NAME OF IWI GROUP/ COLLECTIVE] Te Puni Kōkiri and
the Office of Treaty Settlements.
Mandate Hui Purpose
The purpose of the mandate hui is for [NAME OF MANDATED BODY] and its representatives to explain and present the
mandate proposal that [NAME OF MANDATED BODY] represents the [NAME OF IWI GROUP/COLLECTIVE] in settlement
negotiations with the Crown for the comprehensive and final settlement of all [NAME OF IWI GROUP/COLLECTIVE]
historical Treaty Claims.
Mandate Hui Presentation
At each Mandate hui the representatives delivered a standardized presentation which explained:
• the Purpose of the Hui;
• a summary of the Claimant Groups historical claims;
• the Claimant Group;
• definition of settlement area;
• historical claims to be settled;
• identity of the body seeking mandate;
• names of mandated Representatives;
• accountabilities of [NAME OF MANDATED BODY] as set out in the constitution;
• decision-Making;
• Crown policy and procedures; and
• resolution to be proposed and voted on by the claimant community.
Mandate Hui Discussion
Each hui provided the opportunity for attendees to discuss and debate the mandate and negotiations proposal and to
vote on it. The process undertaken was fair, open and transparent and included:
• details of the mandate and negotiations proposal will be presented to the hui;
• any key issues raised will be discussed and the outcomes or resolutions minuted;
• all resolutions presented will be voted on, counted and recorded for official record keeping; and
• independent observers will be invited to attend from TPK.
Mandate Hui Voting Process
[NAME OF IWI GROUP/COLLECTIVE] members who are 18yrs or older were eligible vote at the mandate hui. Note that an
attendance register was available at each hui, these were checked by knowledgeable persons of [NAME OF IWI GROUP/
COLLECTIVE] and are attached to the Deed:
• voting on resolutions took place by show of hands at each hui;
• votes shall be counted at each hui by two identified scrutinisers and the results recorded; and
• an independent observer from TPK was present at all hui to observe proceedings.
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The Mandate Resolution
Resolution to Mandate the Representative Body
1. This hui mandates [NAME OF MANDATED BODY] to
represent the [NAME OF IWI GROUP/COLLECTIVE]
in settlement negotiations with the Crown for the
comprehensive settlement of all [NAME OF IWI
GROUP/COLLECTIVE] historical Treaty claims.
The Mandate Hui Programme
Mandate Hui
As noted above the mandate hui were held in regions where there are large numbers of [NAME OF IWI GROUP/
COLLECTIVE] people. At each of these mandate hui there was a standard presentation delivered to mandate hui
attendees. At the conclusion of each hui, the resolution was put to the eligible voters.
Summary of Voting
The results of the voting process for [NAME OF MANDATED BODY] are set out below. There was a total of [number]
people who attended the series of mandate hui. Of the total number of eligible voters, [number] voted yes to the
resolution, [number] voted no, and [number] abstained.
Mandate Hui Location Hui Attendees

Eligible Voters

Voted Yes

Voted No

Abstained

[Venue 1]

-

-

-

-

-

[Venue 2]

-

-

-

-

-

[Venue 3]

-

-

-

-

-

[Venue 4]

-

-

-

-

-

[Venue 5]

-

-

-

-

-

[Venue 6]

-

-

-

-

-

[Venue 7]

-

-

-

-

-

[Venue 8]

-

-

-

-

-

[Venue 9]

-

-

-

-

-

Total

-

-

-

-

-

AVAILABILITY OF THE DEED OF MANDATE
The Deed of Mandate, together with the supporting material, may be made available by the Crown to anyone from the
claimant community who requests this information.
Therefore, we, the representatives of [NAME OF MANDATED BODY] agree to the Crown making the Deed of Mandate
known through a public notification process, and to provide the Deed of Mandate, together with the supporting
information, to members of the claimant community who requested it.
We also acknowledge that the Deed of Mandate with the supporting material may be released under the Official
Information Act. We request that the [NAME OF MANDATED BODY] are informed and included in all correspondence.
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Example Deed of Mandate

SUPPORTING MATERIAL TO THE DEED OF MANDATE
The list of documents attached to the Deed of Mandate as supporting material is as follows:
• Copy of [NAME OF MANDATED BODY] letter seeking LNG recognition;
• Copy of Crown letter recognising Large Natural Group;
• Copy of Constitution (or Trust Deed) for [NAME OF MANDATED BODY];
• Copy of Area of Interest Map for [NAME OF IWI GROUP/COLLECTIVE];
• Copy of List of Historical hapū for [NAME OF IWI GROUP/COLLECTIVE];
• Copy of all Mandate Hui Notices, Advertising and Pānui (complete Set);
• Copy of all Mandate Hui Attendance Registers;
• Copy of all Mandate Hui minutes; and
• Copy of Risk Management Report.
SIGNATORIES TO THE DEED OF MANDATE
Set out below are the names and signatures of the mandated representatives formally executing the Deed of Mandate for
[NAME OF MANDATED BODY]
Name Of Mandated Rep

Tribal Group Affiliation

Official Position

Signed

Date

[Full Name]

[Name of Tribal Group]

[Chairman]

[Signature]

[Date]

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

Disclaimer: note that this document is provided as a sample and guide only of key issues to be covered in a Deed of
Mandate. Each Deed of Mandate should be tailored to the needs of the mandated group in discussions with the Office of
Treaty Settlements and Te Puni Kōkiri.
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Key Points
•
•
•
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•

This is self evident – to negotiate you need a mandate from your people which the Crown recognises and signed
Terms of Negotiation
you need to do your homework, that is, be prepared
read the Guide for Claimants and talk with claimant groups who have concluded their negotiations
assemble a competent and experienced negotiation team to achieve the optimum settlement in the most
efficient way
the onus is on the mandated body and negotiators to strongly advocate the interests of the wider claimant
group; it is not the Crown’s role or responsibility
understand the Crown’s negotiating position and settlement policies (read the Red Book and previous
settlements) and plan your negotiating strategy accordingly
know your own strengths and weaknesses and those of the Crown, have alternative options prepared and
analysed in advance
know when and which negotiation tactics are being applied and how to combat, respond, or exploit them to
your advantage
control communications, keep critical information confidential to the mandated claimant group. Listen and
question at negotiation meetings.
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Introduction
The task of negotiating a Treaty settlement is a serious
business and should not be undertaken lightly:
• It is not a simple exercise.
• It is not a quick process.
• It requires a good mix of skills in the negotiation team.
Negotiation requires the claimant group’s mandated
body and the Crown to exchange views, policy positions,
interests, rights and information. It will require
compromise by both parties to reach a settlement.
Planning for negotiations
Negotiating a settlement costs time and money. Diligent
investment in the planning and preparation stage can
minimise costs and reduce the length of time to reach the
all important settlement date when settlement assets are
transferred.
Claimant groups will need to consider strategic and micro
issues at the planning stage, including:
1. Overall goals and outcomes sought:
– the negotiating team
– expected timeframes for negotiations, and
– alignment with any tribal vision or strategy
(public document)
2. Detailed information relating to:
– potential settlement assets
– cost/benefit analyses
– cultural sites
– tribal demographics, etc (confidential)
3. Alternative options to a negotiated settlement
(confidential)
4. Internal management planning and support systems
such as delegations, communications and resources.
Claimant groups will have some planning and support
systems used to achieve the first milestones of Deed of
Mandate in place, for example, the registration system
and communications strategy. Additional systems will
need to be developed for maximum efficiency in achieving
the subsequent milestones:
• Agreement in Principle (AiP), and
• Deed of Settlement.
Figure 5.1 below illustrates some of the ongoing planning
and systems claimant groups will require on an ongoing
basis and at different stages of the negotiations process.
It also indicates a timeframe (from 5 to 11+ years) for
achieving the settlement milestones, from mandate
through to passing settlement legislation, and settlement
date. The Te Uri o Hau settlement took only three years

but that was exceptional and trends are not suggesting
that this timeframe will be easily achieved in other
negotiations.
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Year 0

Year 11+
1–3 years +
2–4 years +
2–4 years +

Mandate plan
and mandate
recognised

Terms of
Negotiation
Negotiation
Milestones      AIP      Deed of Settlement

Settlement negotiations preparation

Planning and systems
• Registration system
• Database system
• Constituent identification
system
• Mandate programme
• Newsletter, website
• Communication strategy

Planning and systems
• Agreed negotiation policy
• Accepted negotiation
strategy cost/benefit
criteria
• Terms of reference for
conducting negotiation
• Asset portfolio
• Economic analysis
• Research protocol
• Appointing negotiators
• Social impact
• Cultural redress programme
• Apology programme
• Settlement options
• Communication strategy

Diagram 5.1: Negotiations – indicative timetable and planning arrangements

Ratification:
• Deed of
Settlement
• governance
entity

• Settlement
legislation
passed
• Asset
transfer

Planning and systems
• Registration system
• Constituent identification
• Ratification programme
• Newsletter, website
• Submissions
• Lobbying
• Communication strategy
• Transition programme
• Asset transfer
• New governance entity
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Negotiations preparation
There is no right way to negotiate as all settlement
negotiations are unique. However, a key requirement for
all stages is the need for preparation.

chairperson role. They are usually a senior member of
the claimant group and may or may not be a member
of the mandated body. The lead negotiator must be
politically aware (tribal and Government) and be
provided with all information to ensure consistency
across all aspects of negotiations and alignment with
the mandated body’s agreed negotiations strategy.

A claimant group should consider all aspects of the
negotiation process, in particular, the long-term
consequences of decisions.
•

Able to work as a team
Different types of settlement redress (cultural,
commercial, apology) may require different sets
of skills and technical advisors. As new people
get involved the dynamics can change within the
team and across the table. It is fundamental that
individuals do not pursue their own agenda or
personal passion at the expense of the overall
settlement package. Everyone needs to know the rules
of engagement. The lead negotiator must monitor and
control behaviour and have the authority to manage
the way that negotiations are conducted.

•

A project manager (or project management team)
This person (or team) is responsible for providing
the negotiation team with all the necessary
administrative and technical support. They are usually
the conduit between the Crown, the negotiation
team/mandated body, and the wider claimant
group. This position requires a sound knowledge
of the settlement process combined with efficiency,
reliability, administrative expertise and exceptional
skills in relationship management. Project managers
must be prepared to work to the instructions of the
negotiation team and be capable of producing quality
advice and information within tight timeframes and
tight resources.

The preparation of claimant group interests and
positions, identifying mutual solutions, and time
to consider offers or counter offers is important.
Responding impulsively must be avoided.
It is up to the mandated body to determine how much
and what type of information will be needed to support
their negotiations. Knowing that the settlement will be
‘final’ and have serious, long-lasting consequences should
indicate the depth of preparation required.
Confidentiality
All members of the mandated body will need to agree
to maintain confidentiality as part of the Terms of
Negotiation. Likewise, any of the negotiators or advisors
appointed by the mandated body will be bound by a
confidentiality agreement.
To be effective, a mandated body needs to:
1. understand the Crown’s drivers and interests and to
build its strategy and tactics accordingly
2. be smart, organised, and well-informed to
compensate for its weaker position
3. appoint the best negotiation team
(the negotiation team appointed by a mandated body
may / may not be members of the mandated body).
Claimant negotiation team
Key attributes of a successful claimant negotiation team
are:
• Competent negotiators
Appointing negotiators with the right range of
skills and experience is critical to the success of
negotiations. The key attributes of a negotiator
are: integrity, political judgement and influence,
business acumen, experience of closing deals and
excellent communication skills. Also critical is the
ability to think strategically with a future focus and
’an achievement attitude’ (as opposed to a grievance
attitude).
• A leader or lead negotiator
A leader or lead negotiator is someone who has the
trust of the mandated body, someone who keeps an
overview perspective and provides the leadership or

Time required
The claimant negotiation team should expect to spend
many hours preparing for and attending negotiation
meetings over a span of months and often years. Patience,
tenacity, tolerance and good physical health are qualities
that each member of the team will require in abundance.
Tribal leaders, Kaumatua and Kuia – role
in negotiations
From time to time, a claimant group in negotiations is
likely to seek the guidance and advice of its own tribal
leader(s), kaumatua, and kuia. The role of kaumatua /
kuia in the confidential negotiations process is up to the
mandated body to decide according to tikanga and the
rules the group has agreed for negotiation.
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Claimant advisors
Claimant advisors provide valuable technical input
to negotiations. Advisors must have clear terms of
engagement and instructions from the mandated body.
This will usually take the form of a Contract for Services,
which should contain explicit instructions that set out:
• the specific advice or options the claimant
group needs
• how the group expects to receive that advice
• the method and timeline for delivery of that
advice, and
• the price the group has agreed to pay (hourly or total
contract amount).
To ensure the claimant group receives value for money,
it may wish to tender the work and seek proposals from
two or more providers with clear criteria against which
proposals will be measured.
For all advisors there are a number of core competencies
that should be met:
• professional and technical competence is critical
• experience in settlement negotiations is a
priority, and
• objectivity is important.
Advisors with the ability to quickly understand a claimant
group’s particular circumstances and tailor their advice
accordingly are likely to save the group time and money.
Types of advisors
The types of advisors often called on during negotiations
include:
• lawyers (sometimes a team)
• economists
• environmental scientists
• historians
• political strategists
• policy analysts (familiar with the Crown’s settlement
policies)
• valuers
• property investors
• property developers
• public relations experts
• investment advisors.
Note: sometimes sector specialists are required, for
example if negotiating a forestry settlement, engage
economists or valuers familiar with the forestry sector.
Claimant work groups
As well as the teams mentioned, it is common to have
a second level of negotiation work occurring. This

may involve bringing together a team of people from
the wider claimant group to assist with information
for negotiations, for example claimant work groups
providing input to the Historical Account / Apology and
Cultural Redress sections of a draft Deed of Settlement.
Claimant work groups can also provide a way for named
Wai-number claimants to contribute to negotiations –
the working group approach may make it possible to
identify appropriate cultural redress mechanisms to
accommodate their claims.
It may be possible for some claimant work group
members to sit at the negotiation table for a specific
aspect of negotiations, subject to their agreement to
maintain confidentiality.
Other options for including input from the wider claimant
group include open forum, cultural redress hui and
surveying claimant group interests, ie:
• named claimants given the opportunity to present
their specific interests to the negotiation team and
the Crown in an open forum (useful if claims were not
heard by the Tribunal)
• cultural redress hui and workshops (useful for
involving kaumātua/kuia)
• survey claimant group interests via newsletter,
website, hui (useful for maintaining mandate, allows
registered and non-registered members to participate
and feel included).
In summary, it is up to each claimant group to decide how
it will organise its negotiation team. There will be many
variations.
(see the A, B and C Team approach used by Ngāi Tahu
www.ngaitahu.iwi.nz/About Ngāi Tahu/The Settlement/
The Negotiators
Conducting negotiations
The old adage ‘knowledge is power’ is important. The
negotiation team will need as much information as
possible as early as possible to achieve the specific
redress objectives and the overall settlement package.
Figure 5.2 gives a breakdown of the parts of a negotiated
settlement package. This will of course, be different for
each claimant group according to the circumstances of
their claims and the nature of the Treaty breaches in their
area of interest.
As the figure illustrates, the negotiation briefs are
determined by the negotiation strategic goal and various
redress objectives.
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Negotiation briefs
Negotiation briefs (instructions for the negotiation
team) are documents which clearly outline the redress
specifications to be negotiated. They will include:
1. what redress the claimant group must have
2. what redress the claimant group would like to have
3. what redress would be great to have, and
4. what redress other claimant groups have already
negotiated (precedents).

Negotiation Strategic Goal
• Apology and historical redress objectives
• Commercial redress objectives
• Cultural redress objectives

Negotiation briefs and terms
(instructions)

•
•
•
•
•

Cultural
Cultural redress
Asset transfers / options
Tribal boundary
Areas of interest with other
claimants
Interests / rights
1. Vesting – wāhi
whakahirahira
2. Acknowledgements
3. Management /
governance

•
•
•
•
•

Commercial
Economic impact /
opportunities
Asset portfolio
Cash flow
Valuations
Commercial rights
1. Right of First Refusal
2. Deferred settlement
3. Interests in strategic
assets
4. Leaseback/rental

Negotiations

Negotiated settlement package
Diagram 5.2: Negotiating the settlement package

Historical account/apology
Historical account
Evidence and research
Apology programme
Wording and public
statements
• Social impact
• Claimant definition
• Boundary – mana whenua –
mana moana, mana tangata
•
•
•
•

Crown Forestry Rental Trust

The Negotiating team
The negotiation team must know:
• Exactly what it wants and what it does not want – be
absolutely precise and crystal clear on the objectives
and rationale
• What the Crown wants and does not want – do the
homework and identify common interests and
creative solutions
• What its fall-back position is and what it is prepared
to give away – the give and take. If the claimant group
is to give up rights, look for what can be gained from
the Crown as a concession
• Its points of leverage – the alternatives it has and how
best to exercise these or to compel the Crown without
the actual application of the alternatives
• The background and experience of the Crown
negotiators including their technical skills,
knowledge of te reo and tikanga, interpersonal skills
and personal values
• Its own negotiating strategy, policies and negotiation
briefs to a high degree of understanding and have the
ability to articulate these clearly with discipline.
Negotiation briefs
The content and format of negotiation briefs are up
to each mandated body to develop and are likely to be
drafted by the project manager (or team) with assistance
from technical advisors.
Negotiation briefs may also outline the expected
behaviours, delegations and parameters, remembering
that negotiators are appointed to negotiate an offer which
has the best chance of being ratified by registered adult
members of the claimant group.
The negotiation team should meet and be briefed before
each negotiation meeting with the Crown. This is where
tactics, statements, information, and possibly speaking
rights are discussed and finalised.
Fall-back positions
A key consideration for any mandated body’s
negotiations strategy is its fall-back position. In
negotiations these are called:
• BATNA (Best alternative to a negotiated agreement),
and
• WATNA (Worst alternative to a negotiated agreement).
Claimant groups need to consider whether the Crown’s
offer is better than what could be gained by the BATNA.
If the negotiations are giving the group less value than
its BATNA, then the claimant group may decide to stop
negotiating and pursue the alternative.
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Negotiation tactics
Some common negotiation tactics are presented in Table
1 below. It pays to be aware of them before negotiating.
Choosing the right tactics and the right time to use them
is critical. Likewise it is important that negotiators can
identify when a tactic or series of tactics are being applied
to them and what course of action is best to counter and
bring the negotiations back on line.
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Tactic

Approach

Control the environment
(venue)

Have the environment/setting well prepared - be mindful of what you want to
achieve.
You will likely be hosted by Crown in their offices at times.
If hosting, consider venue, seating, desk space for papers, lighting and PowerPoint
facilities if necessary. Set your own housekeeping rules.

Control the communication Be well prepared, have a series of notes and questions.
(particularly your
Identify what you will not say and who is to speak. Prepare key questions; think
communication)
through the scenario of responses (beforehand).
Be absolutely succinct and concise when you speak - avoid over-talking.
Take time to respond

There is no reason to answer immediately – take time and consider your answer or
position. Avoid impetuous statements.

Use silence

Silence is a powerful tool – it is part of your armoury so take your time and watch
their body language carefully.

Time out (caucus) – break
out groups

Call for time-out where your team wants to discuss an issue that has come up in
negotiations – it is a powerful tool.

Body language

Observe body language. Be sure that when you deliver a message your body
language and gestures are appropriate for that message.

Listen carefully

Listen more than talk – use as few words as possible to get to the point without
being blunt – then listen very carefully and gain more information.

Good cop/bad cop

One person takes the hard-line, another is the reconciler.

Limited authority

At negotiations, Crown officials have limited authority - the final decisions are
made by Cabinet Ministers.
It is important to access the decision-makers frequently.

Red herring

This is when something is put up for discussion or many minor issues must be
dealt with prior to substantive issues.

Offer – conditional

Make a good first offer. Once the environment changes towards acceptance, apply
additional conditions.

Aggressive or outrageous
behaviour

This will rattle the other party – a high risk tactic that is unlikely to achieve what
you want.

Time delay

Defer meeting times or attend meetings without key information.

Table 5.1: Negotiation tactics
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Interest based negotiations
Treaty settlement negotiations use an interest based
negotiation model, sometimes referred to as principled
negotiation (see Fisher, Ury and Patton) or a win-win
approach where the goal is to reach a lasting agreement,
rather than traditional positional (win-lose, or zerosum game) bargaining. The elements of principled
negotiation are:
• People: separate the people from the problem.
• Interests: focus on interests rather than positions.
• Options: generate a variety of possibilities before
deciding what to do.
• Criteria: insist that the result be based on some
objective standard.

3. Pitch high
Negotiators who have done their homework and
understand what has been achieved in past settlements
will be able to bargain hard.

These approaches sound like common-sense and have
been tried and tested successfully by negotiators around
the world.

6. Nothing agreed until everything is agreed
A settlement is not binding until ratified, the Deed of
Settlement signed and legislation passed. Be careful that
the Deed of Settlement and legislation include everything
that was agreed in negotiations.

Claimant negotiators will have little difficulty in
identifying their interests and preferred options but need
to bear in mind that these will often be tempered by the
Crown’s interests and fairly strict policies on the use of
particular land and resources for redress purposes.
Agreement and the art of settlement
Inevitably there will be cross-table discussions, exchange
of information to support the interests of each party,
and ultimately an agreement on the best type of redress
that will accommodate both sets of interests. This is the
art of settlement negotiations. It may take negotiators a
series of meetings to reach agreement on a single item
of redress, particularly where interests are not easily
balanced, for example, culturally significant sites on land
of high conservation value or commercial value.
Seven ‘rules of negotiation’
1.	View from the balcony
Look beyond the negotiators immediately in front of you
and consider what is driving the Crown’s statements and
interest positions. Consider the wider political, social and
regional influences on settlement negotiations.
2. Whole list
Seek all the information you require from the Crown to
prepare your negotiating brief. Put the whole list of issues
you want addressed in the settlement on the table; take
the front foot rather than reacting to what the Crown is
prepared to offer.

4. Price/package
Given the quantum limitations discussed above,
mandated bodies will look to how to maximise their
settlement in a whole package approach.
5. Give/receive
Settlements are final so do not sign anything away
unless the Crown is prepared to give some concession
elsewhere.

7. Protect the Golden Bridge
A fair and durable Treaty settlement must recognise the
mana of the claimant group, restore the honour of the
Crown, and improve the relationship between the Treaty
partners.
Note: These ‘rules’ form part of the New Zealand Institute
of Management negotiations training.
Crown negotiation team
Political environment
Crown negotiators are focussed on negotiating a
settlement that endeavours to meet the interests of the
claimant group, while protecting the interests of the
New Zealand public.
Public interests are often represented by varied and
sometimes competing stakeholders. These include,
for example, city, district and regional councils, Crown
agencies, Crown entities, and influential lobby groups and
community organisations, whose support for settlement
may range from high to zero.
Furthermore, the Crown has at its disposal a wide
pool of resources including policy analysts, political
advisors, lawyers, land managers, economists, and other
specialists who are employees or contracted as service
providers to the various Ministries and Departments.
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Key Crown agencies in Treaty settlements

Area of advice

Office of Treaty Settlements (OTS)

Lead role in negotiations and settlement policies

Treasury (TRY)

Fiscal risk

Crown Law Office (CLO)

Protect Crown interests, risk analysis, legal

Department of Conservation (DoC)

Conservation land, flora and fauna, cultural redress properties

Te Puni Kōkiri (TPK)

Mandating and governance

Land Information NZ (LINZ)

Landholdings including the administration of Crown Forest Licensed
Land, public works, disposals

Ministry of Fisheries (MFISH)

Non-commercial fisheries

Ministry for the Environment (MfE)

Resource management

Ministry of Culture and Heritage (MCH)

Protected Objects Act – Taonga Tuturu

Parliamentary Counsel Office (PCO)

Drafting settlement legislation

Table 5.2: Key Crown agencies in Treaty settlements
Office of Treaty Settlements
Office of Treaty Settlements is the Crown’s lead agency
for settlement negotiations. Claimant negotiators will
become intimately acquainted with their particular Office
of Treaty Settlements negotiation team over the course of
many meetings, exchange of documents, and the general
discourse that accompanies the negotiation. Claimant
negotiators should be aware that, although not holding
ultimate decision-making authority, officials do influence
the settlement outcome through advice to their Minister,
the Minister in Charge of Treaty of Waitangi Negotiations.
Roles in OTS

Function

Chief Crown negotiator
(manager or appointed negotiator)

Leads negotiations

Team manager
(at least 4 teams each with one or more claimant
groups in active negotiations)

Senior official responsible for a negotiations/policy team of four
to six. Reports to Deputy Directors and Director of OTS.
Briefs the Minister in Charge of Treaty of Waitangi Negotiations.
Principal contact for claimant groups, oversees all documents
relevant to negotiations.

Policy analysts (each team a mix of seniors and
Responsible for writing correspondence, policy documents,
policy analysts with varying degrees of experience) option papers, Ministerial briefings, minutes of negotiation
meetings, and co-ordinating input from other Crown agencies.
Performs day to day negotiation tasks.
Historians

Responsible for advice on historical account / apology.
Researches and checks evidence to support proposed cultural
redress.

Land and Implementation advisors

Responsible for providing land information on specific sites,
land bank administration and transfer and disposal of land for
settlement.

Table 5.3: Roles of Office of Treaty Settlements officials

110

Crown Forestry Rental Trust
Negotiating a Settlement

Department of Conservation
Officials from the Department of Conservation Head
Office Treaty team will generally attend negotiation
meetings where cultural redress relating to Department
of Conservation land or indigenous flora and fauna is
to be discussed. They may give general policy advice on
what form of cultural redress, if any, the Crown considers
appropriate on land administered by the Department of
Conservation.
Other Crown agencies involved
in negotiations
Other agencies may have representatives present at
particular negotiation meetings depending on the
nature of discussions. These may include relationship
protocols with Ministry for the Environment, Ministry of
Culture and Heritage, Ministry of Fisheries, Ministry for
Economic Development and possibly, Defence, Ministry
of Agriculture and Forestry, and Land Information
New Zealand.
Third parties involved in negotiations
The Crown may bring experts to assist in presenting
technical information to the claimant group, for example,
valuers for commercial redress. Either Office of Treaty
Settlements or the claimants may bring representatives
of city, district and regional councils to negotiation
meetings. This is especially so where cultural redress
involves Crown land that is managed by a council.
Roles of Ministers and Cabinet
The Minister in Charge of Treaty of Waitangi Negotiations
is responsible for leading Treaty settlement negotiations
on behalf of the government:
• attend ceremonies and sign the Terms of Negotiation
and Deed of Settlement on behalf of Crown
• meet with the mandated body and claimant group
leaders to discuss high level issues
• sign off important correspondence to claimant
groups
• receive regular briefings from OTS officials on the
negotiation progress
• make decisions with Cabinet colleagues on major
issues relating to mandate, overlapping claims,
settlement policy, quantum, and the Crown offer of
redress
• with Cabinet colleagues, approve the Deed of
Settlement.
Other Ministers with a close involvement in negotiations
are the Minister of Māori Affairs, the Minister of Finance
and the Minister of Conservation. Each Minister will
receive regular briefings on negotiations from their

respective officials and, together with their other Cabinet
colleagues, approve any Crown offer presented to the
claimant group.
Information disclosed by the Crown
After the Terms of Negotiation, the Crown may agree to
provide the claimant group with a comprehensive list of
legal descriptions for all Crown, Crown entity, Stateowned enterprise land and Crown forest land within the
claimant group’s area of interest.
This information will enable the claimant group to:
• prepare its negotiation strategy, and
• undertake a mapping exercise to identify potential
sites for redress.
Due diligence
Full ‘due diligence’ information will only be disclosed by
the Crown after the claimants have signed an Agreement
in Principle, and only for those properties offered as
redress in the AiP.
Cultural redress
In relation to cultural redress properties, Office of Treaty
Settlements and the Department of Conservation will
provide mandated bodies with information on properties
that might be available for cultural redress.
It is noted that the Crown’s current policy is that the
conservation estate is not generally available for
settlement, apart from small, discrete sites of special
cultural significance to the claimants. Mandated bodies
will need to be armed with in-depth evidence to support
vesting redress of sites that are administered by the
Department of Conservation.
Department of Conservation information
The Department of Conservation should provide copies
of the relevant Conservation Management Strategy,
site-specific management plans, indigenous species
management plans, the application of the Reserves Act or
Conservation Act in the claimant group’s area of interest,
and other information within the responsibility of the
Department. It is useful to request this information as
early as possible in negotiations.
Conclusion
Claimant groups may be interested in these comments on
the treaty negotiations process in Canada.
No negotiating party should be compelled to
divulge its bottom line before it is ready, but First
Nations who understand sooner rather than later
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the basis on which offers will be made can make
rational decisions as to whether the treaty process
promises enough to warrant continued investment
of the financial and personal resources that such
negotiations demand.
(Looking Back Looking Forward: A Review of the BC
Treaty Process, BC Treaty Commission’s review of eight
years of treaty negotiations. 2001)
Further reading
• Crown Forestry Rental Trust, 2003. Māori Experiences of the Direct Negotiations Process, Wellington, New Zealand.
• Dolan, John Patrick, 2006. Smart Negotiating It’s a Done Deal, Entrepreneur Press, Irvine, California, USA.
• Fisher, Roger and Ury, William with Bruce Patton editor, 1992. Getting to Yes: Negotiating an Agreement Without
Giving In, second edition, Houghton Mifflin Company, Boston/New York, USA.
• Fisher, Roger and Shapiro, Daniel, 2005. Beyond Reason: Using Emotions as You Negotiate, Viking. The Penguin
Group (USA) Inc., New York, USA.
• Hooper, Stephen, Spiller, Peter and McDuff, Ian, Chapter Two: Negotiation in Spiller, Peter editor, 1999. Dispute
Resolution in New Zealand, Oxford University Press, Auckland, NZ.
• Jenkins, Dennis, 1997. Negotiation Skills, Penguin Books, New Zealand.
• The New Zealand Business Council for Sustainable Development and Westpac New Zealand, 2005. Let’s Settle This! –
Through Settlement to Sustainable Māori Enterprise, Aotearoa / New Zealand.
• Ury, William, 1993. Getting past No: Negotiating Your Way from Confrontation to Co-operation, Random House,
London, England.
Websites
• Negotiating a favourable outcome on the Environmental Society website at
http://www.rmaguide.org.nz/rma/usefulskills/negotiating.cfm
• The Negotiators on Te Rūnanga o Ngāi Tahu website
www.ngaitahu.iwi.nz/About Ngāi Tahu/The Settlement/The Negotiators
• Planning for Prosperity: First Nations, Intergovernmental Cooperation and Treaties – A Leaders’ Forum, September
9, 2004. on Simon Fraser University website http://www.sfu.ca/dialog/pdf/Planning_for_Prosperity.pdf
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Key Points
•
•
•
•

What outcome do you want from negotiations? Plan the full negotiation strategy
Are all your negotiators the right people for the job? Quality is more important than quantity
Aim to create a ‘no surprises’ negotiating environment
During Terms of Negotiation talks:
– Remember the Seven Rules of Negotiations
– Beware of the Crown wanting to redefine your claimant group in a way that is wider than the definition used
in the Deed of Mandate
– Mandated bodies for ‘large natural groups’ comprised of more than one commonly recognised iwi should be
wary of a Crown desire for one settlement and only one post-settlement governance entity
– Ensure that ‘Historical Claims Settlement Outcomes’ are at least equal to those in previous settlements
– Ensure that the agreed approach to overlapping claims meets your needs rather than the Crown’s

•
•

Discuss levels of claimant funding before the Terms of Negotiation is signed
All key terms and definitions in the Terms of Negotiation should be consistent with those used in the Deed of
Mandate

Remember…
•
•
•

Like politics, negotiation is the ‘art of the possible’ – do not waste time on issues that clearly are impossible to
achieve
But be prepared to ‘think outside of the square’ – be prepared to try something new
Do not agree to anything that is inferior to previous settlements unless that provision is not relevant to your
negotiation strategy
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Introduction
This chapter discusses aspects of the Terms of
Negotiations as they affect the claimant group and
focuses on key concepts common across all Terms,
particularly the most recent, as they are the most relevant
for settlement negotiations. The most common headings
used are presented in the order they typically arise in
Terms of Negotiation.

Matters to consider before meeting Office
of Treaty Settlements officials
During mandating the claimant group would have told the
claim initiators of their primary aspirations and expected
outcomes. Emphasis on key issues may differ depending
on the claimant group, the type of Treaty breach, and the
losses to the claimant group.

A general description of the Terms of Negotiation
between the Crown and mandated bodies (for and on
behalf of the claimant group) is in the Red Book (pages
56–57).

Deed of Settlement components
The Deed of Settlement has three main components:
(1) the historical account, acknowledgements and
apology
(2) cultural redress, and
(3) financial and commercial redress.

The form and to a lesser degree the substance of the
Terms of Negotiations has evolved over the years. The
latest requirement for increased detail is in the interests
of both the mandated body and claimant group. It aims to
provide more certainty for both parties at the ‘front end’
of the negotiations process.

The weighting each claimant group gives these
components will differ and may have a bearing on how
negotiators approach the Terms of Negotiation and
subsequent discussions.

The mandated body needs to focus on the reality of the
negotiations process, and what is coming up. The sooner
they discuss and negotiate around key concepts for
settlement, the better.

What is fairly certain is the mandated body will be
forced to deflate often wildly over-optimistic redress
expectations of claimant group members. It is hard to
do this without being labelled a Crown ‘stooge’ or ‘Uncle
Tom’.

The Crown prefers a ‘no surprises’ approach on key
Crown settlement policies further along the negotiations
process. Realistically, reasons and rationale for a ‘no
surprises’ environment may well be the same for both the
Crown and mandated bodies.

Refining claimant group expectations
At this point, negotiators want some idea of the
expectations of members as to where they want their
claimant group to be in a decade or so; in other words on
the other side of grievance/claim process.

Strategic planning – where do we want
to go?
Claimants who reach the strategic planning stage have
carried out two important steps towards settlement of
their Treaty claims:
• their mandate strategy resulted in a Deed of Mandate
conferred by members of the claimant group, and
• that mandate has been formally recognised by the
Crown, confirmed by a letter from the Minister in
Charge of Treaty of Waitangi Negotiations and the
Minister of Māori Affairs.

The Terms of Negotiations should help smooth the
path to a successful settlement, rather than throw up
unexpected problems that a comprehensive strategic
overview might have anticipated.

It is time to meet officials from Office of Treaty
Settlements (OTS) to discuss the Terms of Negotiation.

The old saying goes, ‘If you don’t know where you are
going you won’t know how to get there.’ It is helpful to
negotiators to approach the Terms of Negotiation process
with the preferred outcome in mind.
Terms of Negotiation – what are they?
Terms of Negotiation are the ‘rules of engagement’ agreed
between the Crown and the claimants’ negotiators. They
are the ‘half way house’ between the Deed of Mandate
process in which the Crown is relatively ‘hands off ’ and
the negotiations (the Red Book, pages 56, 57 details
Crown ‘expectations’).
Terms of Negotiation set out both the standards of
behaviour in the relationship and the key objectives of the
negotiation process. The terms are not legally binding.

Crown Forestry Rental Trust
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No two Terms of Negotiation are identical, but all include:
• bottom line features that the Crown needs to give
security to the planned talks, and
• bottom line matters particular to the specific claimant
group.
It is essential to reach this level of agreement before
serious talks begin, so neither party will be frustrated
by the other ‘moving the goalposts’ halfway through
negotiations. Well thought out, mutually agreed Terms of
Negotiation reduce that possibility.
While the Terms of Negotiation are being negotiated –
which may take several months – the mandated body
should begin to work in earnest for the negotiations
proper. This includes:
• getting early disclosure of Crown assets
• assurances of protection of those Crown assets from
alienation
• an assessment of the claimant group’s long term
development strategy and aspirations, and
• careful thought on the actual negotiations strategy.
The Real World: what can we learn?
Both the Crown and mandated bodies can use earlier
negotiations to learn about streamlining the negotiation
process.
Certain patterns of negotiation hardly vary while others
have undergone significant changes. Some sections of a
Terms of Negotiation are particularly important to the
claimant negotiators, others merely procedural, ie ‘bread
and butter’ process matters which deserve little attention.
The issue for the mandated body is to:
• identify those sections they consider to be of major
importance, and
• have a clear idea on how they want those sections
written in the Terms of Negotiation for their
negotiation.
Key elements of six Terms of Negotiation signed between
1998 and 2006 are set out in the relevant analysis section
of the Terms of Negotiation. They range from a single iwi
with no major internal mandate issues, to some that have
had significant mandate matters to resolve. The Terms
of Negotiation for two ‘large natural groups’ (LNGs) are
looked at in detail. In one the Crown preference was for
discreet iwi to aggregate into one, from the iwi point of
view, ‘large unnatural group’.

Negotiators should not let these examples limit their
exploration of other options. A claimant group may want
other elements included in the Terms of Negotiation.
The numbers, names, and frequency and status of each
section in the Terms of Negotiation are indicated in Table
6.1. It is followed by an analysis of each section. Examples
of Terms of Negotiation are available on Office of Treaty
Settlements website www.ots.govt.nz
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Section

Frequency and status in recent Terms of Negotiation

1

The Parties (to Terms of Negotiation)

Always identifies the parties

2

Background

Rare – case specific, sets context

3

Preamble

Rare – not used in last five years

4

Purpose (of Terms of Negotiation)

Always – standard

5

Guiding principles

Sometimes – probably at negotiators’ request

6

Negotiation objectives

Always – vital section; negotiators must carefully consider implications
of points here

7

Definition of claimant group

Always – negotiators need to ensure claimant definition reflects their
view (in meeting Crown’s needs)

8

Definition of Crown

Always – invariable

9

Definition of constituent iwi

Rare – vital for multi-iwi teams wanting provision for more than one
Deed of Settlement or post-settlement governance entity

10

Definition of historical claims

Always – invariable

11

Matters concerning mandate to
negotiate

Always – negotiators need to ensure their status cannot be upset by
dissident side winds

12

Acknowledgements

Rare – not used in last five years

13

Waitangi Tribunal findings

Only if Waitangi Tribunal has published report

14

Subject matter for negotiation
(process of negotiation)

Always

15

Stages of negotiation process (scope
of negotiations)

Always – just a statement of fact

16

Recognising interests of individual
constituent iwi

Only applies to negotiators in multi-iwi bodies wanting to protect
ability to have more than one settlement or post-settlement governance
entity

17

Historical claims settlement
outcomes / process

Always – meets Crown, rather than claimant needs

18

Communication (and provisional
information)

Sometimes (may be referred to in another section of the Terms of
Negotiation)

19

Overlapping claims (previously cross
claims or shared iwi interests)

Always

20

Not bound until Deed of Settlement
(no agreement to commit to
settlement)

Always – standard

21

Confidentiality

Always (may be included in procedural matters)

22

Negotiations to be ‘without prejudice’ Always (may be included in procedural matters or guiding principles)

23

Governance structure for settlement
assets (also governance entity or
entities for settlement redress)

Always in recent Terms of Negotiation – negotiators may want to ensure
possibility of more than one post-settlement governance entity in multiiwi mandated bodies

24

Claimant funding

Always – standard

25

(Foregoing) other avenues of redress

Always – with some recent variations

26

Procedural matters

Always – standard

27

Amendments

Always – standard

28

Interpretation

Rare

29

Appendices

Always includes Deed of Mandate and Crown letter of recognition;
includes other papers at claimant behest

Table 6.1: Terms of Negotiation: frequency and status by section
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Appendices to Terms of Negotiation
Most Terms of Negotiation contain background
appendices such as the Deed of Mandate and the Crown
letter of recognition of Deed of Mandate.
Appendices (see Table 6.2) can be helpful; they provide
an opportunity for adding clarification documents to the
Terms of Negotiation.
Note: The mandated body must remember that third
parties can access such documents.
Appendix

Content

1. Deed of Mandate
2. Crown letter recognising Deed of Mandate
3. Description of the claimant group

Might include representation, hapū, area of claim, recognition of
overlapping claims, the mandating process, accountabilities of
negotiators

4. Map of claimant area
5. Chart of governance and operational structure
of the Runanga and statement on the
composition of the negotiations team
6. Deed of Agreement which backgrounds
evolution of mandated body

Signed by mandated representatives; includes definition of
beneficiary group, list of Wai claims, protocols

7. Definition of claims as related to Aboriginal
title and customary rights
Table 6.2: Possible Appendices to Terms of Negotiation
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Analysis: Terms of Negotiation
1. The Parties (to Terms of Negotiation)
This section:
• makes clear who is involved in the negotiation
• identifies the parties as the Crown and the mandated
body negotiating on behalf of the claimants – usually
both are defined in the Terms of Negotiation.
Descriptions in more recent Terms of Negotiation reflect
the requirement to accommodate the Crown’s ‘large
natural grouping’ preference.
A consequence of this requirement is that in future there
may be a number of ‘parties’ to Terms of Negotiation for
the claimant group as opposed to the more traditional
method (compare the Terms for Kurahaupō and
Ngāti Apa).
It is in the interests of the negotiators of ‘large natural
groups’ to ensure each iwi identity is recognised
separately in the ‘Parties’ section. This will facilitate
separate settlements and governance entities for the
member iwi – although this probably will not be the Crown
preference. However, if the claimant body does not stress
their separate identities strongly from the outset it will be
difficult to achieve separation later in the negotiations.
2. Background
The Background is used in only some Terms of
Negotiation, most recently the Port Nicholson Block
Claims Team. It sets out the main events leading to the
formation and Crown recognition of the mandated body.
It may include the names of claimant negotiating team
members.
The Background aims to give context to the negotiations.
It is more likely to be used for bodies representing
complex and multiple claimant groups, or where issues of
mandate have already been an issue, or may arise later.
It is useful to formally record such matters as historical
information about the process that led to negotiations
can be lost in a relatively short period. A Background
would be useful for both current and future generations;
it would enable them to better understand the entire
settlement process and how it came about.
In recent Terms of Negotiation the Background clause is
redefined and reordered in an ‘Acknowledgement’ clause.
This is discussed later in this chapter.
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3. Preamble
A Preamble was used in early Terms of Negotiations.
Its advantage is the early signal from the Crown that it
acknowledges breaches of the Treaty. Previous preambles
stated that the parties agree that:
a The Crown has committed historical breaches of the
Treaty and the principles of the Treaty which have
prejudiced the claimant group
b Over the past decade the Crown has developed
a policy framework for negotiating and settling
historical Treaty claims and settlement redress
packages to address those claims
c The Parties have agreed to engage in settlement
negotiations for the resolution of the historical
grievances of the iwi against the Crown.
It may be useful to consider including a Preamble in the
Terms of Negotiation, for essentially the same reasons as
for the Background and Acknowledgement clauses.
4. Purpose (of Terms of Negotiation)
Most recent Terms of Negotiations have some variant of
the following, to:
• set out the scope, objectives and ground rules for
negotiation
• state the intention to negotiate in good faith,
confidentiality and without prejudice
• note that the Terms of Negotiations is not legally
binding to either party (they can walk away) and
therefore does not create a legal relationship
• note that each party expects the other to comply with
the Terms of Negotiation during negotiations.
The Purpose:
• lays the platform for behaviour, expectations and
relationships between the parties; the text is unique
to each negotiation but usually encompasses the four
points noted above. Agreement in developing this
section minimises the potential for either party to
move the goalposts during negotiations.
• generally introduces certain key terms and concepts
(referred to in more detail later in the Terms of
Negotiation). A key phrase in the Purpose that is
not always referred to elsewhere, is that the Terms
are ‘…not legally binding and do not create a legal
relationship…’
From a legal perspective the effect of this clause is clear.
The Terms of Negotiation have no contractual legal effect.
No party can sue or be sued by the other for a breach of
any clause of the Terms of Negotiation, although it is not
known if either the Crown or any mandated body has
attempted to legally enforce the Terms of Negotiation.

Crown Forestry Rental Trust
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The mandated body needs to appreciate that a number of
clauses referred to in the Terms of Negotiations reflect
fundamental Crown settlement policy. In that regard, the
Crown will certainly expect to see those terms included in
later agreements that are binding on the mandated body
and claimant group.
5. Guiding principles
(also Negotiation process principles)
Guiding principles have been included in some Terms
of Negotiations. They may include any of the following
principles:
– good faith
– without prejudice
– constructive working relationship
– mana ōrite (equal partners)
– turangawaewae (ownership of the process)
– high standards of integrity
– tika
– transparent dealings
– recognition of each other’s interests
– no surprises.
The list is not exhaustive. Claimants may have other
principles they hold important and wish to include in
the Terms of Negotiation. Guiding principles are usually
based on matters set out in the claimants’ constitutional
documents.
Negotiation process principles
These may state that the parties agree and intend that the
negotiation be guided by the following principles:
• the Crown recognises that (the claimant group) has
its own tikanga, and in the course of negotiations the
Crown agrees to respect that tikanga, and
• both parties agree that the English and Māori
versions of the Treaty and its principles will inform
the negotiators.
Mandated bodies tend to use this section to ensure their
values and ‘iwitanga’ are recorded. For example, Moriori
expressed a strong interest in this as they wished to refer
to the heart of their culture as being: the ‘taonga of peace’
and that this would influence how they negotiate with the
Crown. Iwi negotiators appear to be endeavouring to level
the ‘cultural playing field’ with this approach and thus
enhance their cultural capital.
Multi-iwi bodies may emphasise the need to speak
in unison in order to strengthen their individual iwi
positions without diminishing the distinct identity and
mana of the constituent iwi.

‘Good faith’ in the context of the Terms of Negotiation,
generally means that the parties are engaging on the
basis that there is a genuine desire to work together to
negotiate an outcome. This does not mean that the parties
necessarily will or have to achieve a settlement outcome.
Clauses on Constructive Working Relationship and
Integrity and Open and Transparent Dealings are
sometimes provided in the Guiding Principles section.
(see Terms of Negotiation between Te Runanga o Ngati
Apa Society Incorporated and the Crown, 27 July 2005.)
The overall intent of such clauses is straightforward. If
the mandated body believes they will assist the overall
negotiations, there is no harm including them.
6. Negotiation objectives
This section shows that a settlement includes any number
of objectives, including, but not limited to the following:
• A comprehensive, final, durable and fair (in the
circumstances) settlement of all historical claims
• Accurately documents the history of the claimant
group’s historical claims in the historical account
• Restores and enhances the mana and tino
rangatiratanga of the claimant group / achieve a
settlement that provides a platform for affirming the
identity and mana of the iwi
• Restores the honour of the Crown
• Enables a process of healing the past for both parties
• Provides the opportunity for an enhanced Crownclaimant relationship based on the Treaty of
Waitangi (and its principles)
• Facilitates the enhancement of the claimant group’s
relationship with local government
• Recognises the nature, extent and injustice of the
Crown breaches of its Treaty obligations to the
claimants (and where appropriate acknowledges
the effect those breaches have had on the claimants’
cultural, social, political and economic well-being)
• Creates a platform for a new economic base to assist
the claimants’ cultural, social, political and economic
development
• Demonstrates that both parties have acted
honourably and reasonably during negotiations
But will not:
• Diminish or affect rights arising from the Treaty (and
its principles)
• Extinguish any of claimants’ aboriginal or customary
rights.
This chapter contains a number of defined objectives
of fundamental importance to the Crown in terms of its
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settlement policy, for example ‘final and fair’. Accordingly,
all these objectives will be required by the Crown in
the Agreement in Principle, Deed of Settlement and
Settlement Legislation.
For this reason, it is very important that the mandated
body fully understands:
• what the above objectives mean
• their importance to the Crown, and
• their intent and potential impact on the claimant
group.
The Guide next deals with each relevant term in the clause
below as they are set out in the Terms of Negotiation. In
this clause, the parties agree that the primary objective
of the negotiations will be, to negotiate in good faith, a
settlement of the claimant group claims that:
‘…is comprehensive, final, durable and fair (in the
circumstances)…’
Comprehensive
When the Crown negotiates to settle claims, it wants to
cover as many issues, for as many people and over as
big an area (rohe) as possible. This in essence is what
comprehensive means.
Changes in definitions may lead to challenges
When negotiating Terms of Negotiation, the degree of
comprehensiveness for a settlement will, in legal terms
be determined by the definition of the claimant group
and the claims, and these definitions should be the same
as in the Deed of Mandate. The mandated body should
not agree to definitions wider than those conferred by
the claimant group in the Deed of Mandate. To agree
to a change would most likely lead to challenges at the
ratification and settlement legislation stages.
Although the Crown prefers to negotiate settlements
that are ‘comprehensive’, several settlements are not
comprehensive in that sense. In these cases, political
judgment would have been exercised by both Crown
and claimant group initiators about the scope of
comprehensiveness possible in the circumstances. For
example, the Te Arawa Lakes Claim Settlement Act 2006
settles all historical and annuity claims in respect of Lakes
only; the Deed of Settlement with the Affiliate Te Arawa
Iwi/Hapū signed 30 September 2006 settles the historical
claims of only some Te Arawa Iwi/Hapū.
Discuss non-comprehensive settlement option before
signing the Deed of Mandate
While unlikely to be easy, there is precedent for non-

comprehensive settlement negotiations. There may
be good reasons for this from both claimant group
and Crown perspectives. If negotiators believe ‘a
non-comprehensive settlement’ applies to their
circumstances, they should discuss it with the Crown
during the Deed of Mandate stage, but should not expect
the Crown to be enthusiastic.
Final
A key Crown settlement policy is that once claims are
settled they cannot be re-opened, re-litigated, renegotiated or re-settled. Although the claimant group
legally binds itself to a settlement outcome when a Deed
of Settlement is signed following ratification, technically
speaking the finality of a settlement is confirmed by
Parliament when the settlement legislation is passed. This
underscores the political nature of Treaty settlements.
Durable
A common definition for durable is ‘long lasting’. Clearly,
the Crown wants settlements to last. In this context
durable is meant to closely relate to settlement finality.
Fair
Over the years this term has been re-configured and reworded. In some instances ‘fair’ is used in conjunction
with the words ‘…in the circumstances’. This is probably
the preferred statement for a mandated body rather than
using the word ‘fair’ in isolation.
Mandated body rationale for including ‘fair’ in Deed of
Settlement
This is a direct acknowledgement by the mandated body
(and claimant group who ratify the Deed of Settlement)
that the settlement is fair only when a range of other
factors is taken into account. Some of those factors are
usually recorded in the final Deed of Settlement. It is
important that the mandated body:
• considers including those statements in their Deed of
Settlement, and
• ensures that the relevant clause negotiated in the
Terms of Negotiation, does not exclude such clauses
in the Deed of Settlement.
It is considered, from a legal perspective, that the Crown
requires a mandated body, and thereafter the claimant
group when a Deed of Settlement is ratified, to agree to
the term ‘fair’ to negate any implication of Crown duress
on the negotiators in ‘striking the deal’. This is politically
desirable for the Crown as a means of securing adherence
to sustainability of the key desired outcomes of finality and
durability.
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Given the prescriptive nature of Crown settlement policy
and associated limited redress options and outcomes for
the claimant group, many mandated bodies have difficulty
accepting the term ‘fair’. Experience shows that these
terms are so fundamentally important to the Crown,
that omitting or substantially amending them in Terms
of Negotiation, and thus from the terms of settlement,
would be very unlikely. The possibility remains however,
that because settlements are political in nature, a different
Government may vary its policy around the ‘fairness’ term.
It is suggested that ‘fairness’ is one of the important
issues that initiators should consider when first
deciding to enter negotiations with the Crown (see Early
Preparation section in this Guide).
Will not diminish or in any way affect any rights
that the claimant group have arising from Te Tiriti o
Waitangi/The Treaty of Waitangi and its principles,
except to the extent that claims arising from those
rights are settled.
The intent and effect of this key Crown settlement
policy is not always clearly understood. The intended
outcome of a settlement negotiation is to settle claims
that arose out of breach by the Crown of underlying
interests or rights the claimant group has, based on
The Treaty of Waitangi and its principles. Settlement of
claims does not diminish or affect the underlying rights
themselves, which are based on Te Tiriti o Waitangi/The
Treaty of Waitangi and its principles. In other words, the
underlying rights remain after settlement of the claim.
To illustrate this, take the rights that apply if the driver
of a car who is at fault hits and damages your car. You can
bring a claim against that person because they were at
fault and damaged your car. You may take that person to
Court or settle out of Court. In either case, all you settle is
the claim you take against them for the specific accident.
If they run into your car again and are at fault you can
take another claim against them because your underlying
rights as an owner of a car did not disappear (were not
settled) when you settled your first claim.
Will not extinguish or limit any aboriginal or
customary rights that the Claimant Group may have
This key Crown settlement term is not always understood,
but the mandated body on behalf of the claimant group
needs to fully appreciate what it means. It is generally
(but not universally) accepted that aboriginal rights and
customary rights still exist. The primary debate relates
to what the rights are, to what extent they still exist, who
holds them, and what is their effect?

In that sense the Courts continue to be tested. The
most recent example was the Foreshore and Seabed
Policy, culminating in the Foreshore and Seabed Act
2004. This rose out of a case where the potential
existence of aboriginal and customary rights was tested
(see Alternatives to Settlement subsection to Early
Preparation in the Guide).
While the Crown does not acknowledge that the claimant
group in fact has any aboriginal or customary rights, it does
acknowledge (inherently) that they may have, and if they do
then the settlement will not extinguish or limit them.
Effect on Māori Fisheries Act 2004
A clause stating that settlements will not affect the
Māori Fisheries Act has been included in recent Terms of
Negotiation, probably more as a comfort than anything
else. As long as the correct claimant group and claim
definitions are provided in the Terms of Negotiation,
technically this clause is not necessary.
Other objectives clauses
Other clauses in typical Terms of Negotiation under the
Objectives section are noted elsewhere in the Guide.
Negotiators are urged to ensure that when negotiating
their Terms of Negotiation they consider including such
(and other) matters.
In particular, be mindful of certain clauses that may allow
the claimant negotiators to lever up their redress when
substantive negotiations commence, on the basis that
the Terms of Negotiation recorded the importance of a
settlement that will:
• provide a platform to assist development of an
economic base
• enhance and improve the ongoing Claimant Group/
Crown relationship, and
• restore the honour of the Crown.
7. Definition of claimant group
Remember – only the mandated body should have a
final sign off on a definition of the claimant group. In
negotiations there may be pressure from the Crown
to push the Claimant Definition as wide as possible.
Negotiators should resist this if it leads to an outcome
they are not comfortable with.
The Terms of Negotiation must make it clear that the
claims are being negotiated, and then settled, on behalf of
the claimant group. This section is vital to the interests of
the negotiators. Tension can arise as negotiators wrestle
with who the Crown ‘thinks the claimants are’ (or were),
as opposed to who the negotiators ‘know the claimant
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group are’. The definition usually refers to the collective
group who:
a descend from named ancestors
b are members of one or more of named hapū / descent
groups.
The Terms of Negotiation often adds a rider that the
claimant group is: ‘every whānau, hapū or group of
persons to the extent that that whānau, hapū or group
includes persons referred to in ‘a’ and ‘b’ above.’ Marae
may also be identified for clarity.
The Terms of Negotiation may include hapū which have
been inactive for decades, ‘… older tribal identities
through which customary rights may have been exercised
after 1840.’ The Crown is nervous about members of
the claimant group ‘falling through the cracks’, so that
the same Historical Claims issues may arise again after
negotiators have settled.
That is why the Crown may insist that the claimant group
definition includes hapū that have not been active for
many decades – to ensure claims are not lodged at a later
date on behalf of those hapū.
Avoid catch-all terms – use claimant group definition
used in Deed of Mandate
The Terms of Negotiation should not seek to vary any
fundamental terms of the Deed of Mandate, including the
definition of the claimant group – the people whose claim
is being negotiated for settlement. This has particular
importance when recent ‘catch all’ terms that provide
that the definition of the claimant group in the Terms of
Negotiation ‘…will be developed further over the course of
the negotiations for inclusion in any Deed of Settlement
that may be agreed between the parties’ is examined.
It may be prudent to always have the above note in the
event that the claimant definition takes a path negotiators
did not anticipate during discussions with the Crown.
Mandated bodies and negotiators are urged to be very
cautious in that respect. It is suggested that any further
development should be only to clarify ‘sub-set’ definitions
of the claimant group definition provided in the Deed of
Mandate, not to widen it to create another ‘set’.
‘Wash up’ clause sub-set restricted by recognised
ancestor/customary rights requirement
It is common for this section to contain a ‘wash up’
clause to include other ‘sub-set’ classes for which no
specific descent group was, for whatever reason, possible
to define when the Terms of Negotiation were signed.
A key restriction here is that a new ‘sub-set’ can only

be included if there is a recognised ancestor/s of a set
already noted in the Terms of Negotiation, and that these
ancestors exercised customary rights within a certain
area prior to 6 February 1840.
The definition may include the area over which the claimant
group considers that it exercised customary interests.
The Crown’s preference to enter into negotiations with
large natural groupings has already resulted in ‘multiparty’ claimant group definitions. The claimant group
needs to be attuned to this recent development.
8. Definition of constituent iwi
The definition of constituent iwi has only been used in
recent multi-iwi negotiating bodies configured to meet
the Crown’s large natural group policies, for example the
Kurahaupō ki te Waipounamu Trust. Negotiators want
the definition to stand-alone so individual iwi are very
clearly identified, rather than having it buried in a general
‘Definitions’ section. The definition may (1) include
extensive lists of tūpuna and hapū, and (2) signal that
detail of definition of the ‘constituent iwi’ will be further
developed and included in any Deed of Settlement that
may be agreed between the parties.
Considerations relating to ‘large natural groupings’
In the case of ‘large natural groups’ formed to meet
Crown expectations negotiators need to be firm to ensure
that the mana of their constituent iwi is not diminished
by a broad definition that loses the separate identity of
some iwi. At a minimum any commonly recognised iwi
within te ao Māori; for example, all of the iwi recognised
in the Māori Fisheries Act 2004, should insist on a
‘constituent iwi’ definition.
The negotiators will want to ensure that the distinct
identities of each iwi are not threatened by any outcomes
of the Deed of Settlement. The Crown may be reluctant
to include this type of definition – negotiators need to
be firm to achieve this outcome. This definition will
play a defining role when designing the claimant group
members’ registration form.
9. Definition of Crown
The Crown
• means Her Majesty the Queen in right of
New Zealand; and
• includes all Ministers of the Crown and all
government departments, but
does not include:
• an Office of Parliament
• a Crown entity; or
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•

a State Enterprise named in the First Schedule to the
State-Owned Enterprises Act 1986.

This is a standard definition. It may be buried in a
‘Definitions’ section but the trend appears to be that it
stands alone.
Note: State Enterprises were not excluded in the first
years of Treaty negotiations.
As opposed to the minimal effect for the Terms of
Negotiation, it is possible that the amendment to the
definition of the Crown may, over time, have an impact
for claimant groups in terms of settlement redress. For
instance, if negotiators are able to negotiate a right of
first refusal (RFR) in their Deed of Settlement, a wider
definition of ‘the Crown’ will have wider application and
potentially greater benefit for the claimant group. This
should be raised when discussing the definition of ‘the
Crown’ for the Terms of Negotiation.
10. Definition of historical claims
The Definition of Historical Claims is usually worded
along the following lines:
‘Historical Claims’ means all claims made at any time
(whether or not the claims have been considered,
researched, registered or notified) by any claimant(s) or
anyone representing a claimant(s) that:
are founded on a right arising:
• from the Treaty of Waitangi or its principles; or
• under legislation; or
• at common law (including customary law or
aboriginal title); or
• from a breach of a fiduciary duty; or
• otherwise arising; and
arise from or relate to acts or omissions before 21
September 1992:
• by or on behalf of the Crown; or
• by or under legislation.’
The Terms of Negotiations then usually identify all
historical Wai claims within the claimant area known to
fit these categories; and any claims that are specifically
excluded from the Terms of Negotiation.
This is a standard section that does not vary in substance:
it is an attempt to close the door on later claims. The
Crown is not likely to agree to any amendments because
of its importance in the issue of finality of settlement.
Negotiating bodies configured as ‘large natural groupings’
at the Crown’s insistence may want to reword the first
sentence to read…. ‘by the [name of mandated body] or its

constituent iwi, either individually or collectively …’
Treaty claims against the Crown after
21 September 1992 are not covered by the Terms of
Negotiation.
The key objective of a settlement negotiation is to settle
Treaty claims. Although not all claims are restricted
by scope to historical claims, the core aspects of the
definition of what is meant by ‘claims’ is now well
established. (For example, the Te Arawa Lakes Settlement
Act 2006 settles all historical Treaty claims in respect of
the Te Arawa Lakes and also annuity based claims.)
From a legal perspective there are a number of important
points to note:
Claims known or unknown
As a means of seeking to provide finality, a key Crown
policy is that all claims will be settled whether or not they
have been considered, researched, registered or notified.
This means that if after settlement the claimant group is
notified of or becomes aware of a further claim, they will
have lost any legal right to pursue it. The full detail and
meaning of this are discussed later in this Guide. Among
other things this emphasises that negotiators need to
confirm what their claims are before negotiations begin.
Basis of the claims and breaches
Detailed analysis of the basis of claims is discussed in
the context of the Agreement in Principle and Deed
of Settlement. Negotiators are urged to refer to and
understand those sections before negotiating their Terms
of Negotiation.
Exclusions
Although the Crown prefers to negotiate comprehensive
settlements, many settlements are not comprehensive.
While it is unlikely to be easy, there is precedent for noncomprehensive settlement negotiations. As in the past,
there may be good reasons for this from both claimant
group and the Crown perspective.
11. Matters concerned with mandate (to negotiate)
As discussed in the Deed of Mandate chapter, a strong
mandate for the mandated body and negotiators is vital to
the interests of both the claimant group and the Crown.
The ‘Mandate to negotiate’ section will be specific to each
claimant group. It may note that the Deed of Mandate and
Crown letter of recognition are appended to the Terms
of Negotiation and may name the persons chosen to
negotiate the claim. It will usually include:
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A dispute resolution process in the event of
representation challenges to or within the mandated
body that cannot be resolved internally, in which the
Crown offers to discuss with the negotiators how to
proceed and assist as the Crown ‘considers appropriate’.
An agreement to provide Office of Treaty Settlements
with regular reports on the state of the mandate, and
that the Crown agrees to provide negotiators with any
correspondence or objections to their mandate.
An agreement to reconfirm the mandate after a set
period, for example, two years.

Where a Deed of Mandate has been recognised by the
Crown in full knowledge of challenges to that mandate,
the Terms of Negotiations may include sections such as:
• Certain hapū or marae whose interests must be
protected, and processes to effectively represent
them
• Any steps proposed by both parties to include any
groups who consider that they are not adequately
represented in the negotiations
• If serious mandate issues arise that cannot be
resolved by internal agreement the Crown may review
its recognition of the mandate.
In groups where the mandate has been a hot issue this is a
very important section – negotiators need to be wary if it is
likely that factions outside the mandated body will batter
their mandate consistently. This section demonstrates
that the mandated body is not shutting out certain
members of the claimant group but is looking for ways to
include them in the process. Negotiators need to ‘bullet
proof ’ their integrity and processes with this section.
Negotiators need be wary of the Crown reaction to
challenges to the mandate which negotiators know
have no substance, but into which they are drawn at the
Crown’s insistence to assist, as it ‘considers appropriate’.
The Crown takes a less prescriptive stance in some Terms of
Negotiation, with phrases such as, ‘… the Crown will discuss
with [the mandated body] a process to address those issues.’
This provides more latitude to the mandated body.
Claimant group reports to the Crown on the mandate
Negotiators may baulk at the need to provide
regular reports on mandate or commit to a mandate
reconfirmation process as an unnecessary burden placed
on them by the Crown, but it is better to be ‘safe than sorry’.
The mandated body should be mindful of the Official
Information Act 1982 risks identified in the Ratification
chapter, when complying with the requirement to provide
reports on the mandate to the Crown.

The mandated body may consider it fair for the Crown
to also be required to provide a mandate report. In this
context, it may be useful for the mandated body to receive
regular updates from the Crown on settlement mandate,
specifically: is Crown policy on settlement changing? If
so, when? In what respects?
If claimant group negotiators agree with the Crown to
include a dispute resolution clause in their Terms they
are recommended to maintain control of any process that
arises out of such a clause rather than simply accept a
Crown template.
12. Acknowledgements
The Terms of Negotiation usually state that the parties
acknowledge:
a the work the claimants have undergone to reach this
point;
b the mandated body has forgone the opportunity
of having certain Historical Claims heard in the
Waitangi Tribunal in order to expedite settlement;
c the parties will draw on a number of sources to inform
the negotiations including the relevant Waitangi
Tribunal reports, and that those sources will not be
binding on the parties;
d the parties will agree on the nature, extent and
consequences of the Treaty grievances and any
breaches of the Treaty and its principles on the part
of the Crown;
e in the settlement the Crown will acknowledge and
apologise for any agreed breaches and the nature
and impact of those breaches where they can be
established.
This approach, not used for some time, has certain
attractive points from a negotiator’s point of view. It
signals good will on both sides, but note that the Crown
is not conceding that it will accept all Waitangi Tribunal
findings and recommendations.
In many respects the Acknowledgements clause replaces
what used to be the Background clause. For the reasons
stated above (in 2 Background) overall it seems a good
idea to include such a clause in the Terms of Negotiation.
13. Waitangi Tribunal findings
For those claimant groups that have been through the
Tribunal hearings process and received a Tribunal
Report, the Terms of Negotiation is likely to include a
clause on Tribunal Findings. This is irrelevant to those
claimants who have elected to by-pass the Tribunal and
negotiate directly with the Crown.
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While such a clause might be useful in a general sense and
provide a degree of historical background, the mandated
body should consider keeping such a clause very brief and
general, the main reason being that negotiations with
the Crown on signing the Terms of Negotiation will not
have commenced. Negotiators do not want the Terms
of Negotiation, inadvertently or otherwise, to limit the
scope of negotiations.
This section may include a recognition by both parties
that any Waitangi Tribunal findings will act as a starting
point for discussion, with the Crown reserving the right
to challenge findings. The Crown may acknowledge and
accept some findings as a starting point and these can be
identified in the Terms of Negotiation. The Crown may
also signal that other breaches may be acknowledged
during the course of negotiations. It is clearly in the
interests of claimant group negotiators to get as many
Crown acknowledgements of Treaty breach as possible at
this early stage – that will speed up the whole process.
Crown not bound by Tribunal findings
Except in very limited circumstances the Crown is not
bound by Tribunal findings. If it disagrees with what
the Tribunal has found the Crown will say so, or at least
reserve the right to say so, in the Terms of Negotiation
(see Options for Settlement).
Do not rule out the possibility that the claimant group
may not agree with the Tribunal report and findings. If
that is the case, negotiators should say so in this clause,
or at least reserve their right to do so.
14. Subject matter for negotiation
(also Scope of negotiations)
This section contains an agreement on what will be
negotiated, and will include but not be limited to the
following subject matter:
• The Crown’s apology and acknowledgements
• Cultural redress (including redress instruments that
seek to enhance the relationship between the Crown
and claimants)
• Financial and commercial redress.
It may also include:
• Ongoing Treaty of Waitangi relationships between the
parties.
The text of the ‘Subject matter for negotiation’ section
has tended to be less detailed and limited to these general
headings. A generic approach provides more flexibility to
both parties. The part in parenthesis occurs in only some
Terms of Negotiation; negotiators on both sides may
prefer the flexibility that fewer words give.

For the purposes of the Terms of Negotiation, a mandated
body should negotiate a wide ‘non-exhaustive’ clause
at this stage. While the mandated body always has
to contend with the Crown’s core settlement redress
policies, such a clause leaves open the possibility of
discussing a wide range of redress options.
15. Stages of negotiation process
(also called Scope of negotiations / Process of
negotiations)
The stages of the negotiation process are well established
steps providing some level of certainty in claimant
planning. They include, but are not necessarily limited to,
broad descriptions of the following sequence:
• Agreement in Principle (earlier called Heads of
Agreement) – summarises key elements, in principle,
of the proposed settlement redress.
• Initialled Deed of Settlement – sets out terms and
conditions of settlement.
• Ratification – the Deed of Settlement and proposed
post-settlement governance entity are presented to
registered members of the claimant group for their
approval.
• Deed of Settlement signed – if ratified (by claimant
group members).
• Governance entity – (approved by the Crown and
ratified by claimant group members) is in place.
• Settlement legislation – passed and negotiation and
settlement process completed.
It has become common for the Deed of Settlement and
post-settlement governance entity to be ratified at the
same time with two separate ballot papers. This makes
sense as there are significant savings in time and costs;
and it avoids a damaging lower voter turn-out in the
second vote (which can make Ministers nervous).
16. Recognising the interests of individual
constituent iwi
Most earlier settlements provided a process whereby the
Crown transferred settlement redress to a single postsettlement governance entity. What that entity did with
the redress was its own business, so long as it acted in
accordance with its Constitution or Deed of Trust.
Clauses that specifically acknowledge the requirement for
the parties (the Crown and the mandated body) to consider
whether particular redress should be linked or even
provided directly to an individual group within the claimant
group are now more frequent. This applies particularly
when more than one iwi recognised in the Māori Fisheries
Act have aggregated to meet the Crown’s large natural
group needs. Note that this aggregation meets Crown
needs, but not necessarily the needs of the constituent iwi.
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•
While such clauses have been (rarely) used in the past they
may be of increasing relevance particularly where the
Crown insists on negotiation with large natural groupings
where constituent iwi interests are quite distinct.
Although more than one recognised iwi has agreed to
seek one enveloping Deed of Mandate to negotiate, this
section indicates the constituent iwi are determined
that their individual interests will not be subsumed
in one generic settlement. This is a matter of mana. It
lays a foundation for more than one post-settlement
governance entity as opposed to the Crown’s preference
for only one. This section usually states that:
‘The parties acknowledge that the settlement package
will need to recognise the interests of the individual
constituent iwi [of the mandated body], and that this
will be the subject of discussion during the negotiations.
The parties agree that it may be appropriate for some
redress to be linked, or provided directly to, the individual
constituent iwi: this may include:
• The return of particular wahi tapu sites
• The Historical Account, Crown Acknowledgements
and Apology, and
• Certain other items of redress.’
Expect the Crown to be unhappy about this approach. If
separate iwi want to ensure their own post-settlement
governance entity or parts of settlement, the iwi
negotiators will need to hold a firm position on this point.
It will be an uphill battle to get separate settlements
and governance entities if this is not in the Terms of
Negotiation.
17. Historical claims settlement outcomes
(what settlement of historical claims enables)
The claimant group negotiators and the Crown agree that
the settlement of the claimant group’s historical claims
will enable:
• Final settlement of all historical claims of the claimant
group (and release and discharge of all Crown
obligations and liabilities in respect of them);
• ‘Discontinuance’ of the OTS land bank arrangement
for protection of potential settlement properties for
the claimant group;
• Removal of any resumptive memorials from the titles
of land subject to the State Owned Enterprises Act
1986, the Railways Corporation Restructuring Act
1990, the Crown Forests Assets Act 1989 and the
Education Act 1989, and for statutory protection for
claims against the Crown to be removed;

•

Removal of the jurisdiction of the courts, the Waitangi
Tribunal or any other judicial body or tribunal in
respect of the Historical Claims, Deed of Settlement,
redress provided or settlement legislation;
Discontinuance of any legal proceedings or
proceedings before the Waitangi Tribunal in relation
to the Historical Claims.

It may also include:
• An appropriate representative of the Crown to give
an oral and written apology in an agreed form, at an
agreed location, on an agreed date, and
• The receipt of appropriate cultural, financial
and commercial redress by the post-settlement
governance entity (or entities).
All Terms of Negotiation have these phrases more or less
as written, although the order varies. This is a particularly
important section from the Crown’s point of view. It
clearly sets out where the Crown’s Treaty obligations will
end but also closes the door on new historical claims
being given effect. Finality is emphasised. Negotiators
need to ensure that this status is signalled to all members
of the claimant group; ideally at an early stage as part of
their communication strategy.
The clauses that the Crown will require in the Terms
of Negotiation, the Agreement in Principle, the Deed
of Settlement, and Settlement Legislation are now well
established. It is unlikely that the Crown would agree to
a Terms of Negotiation that did not encompass all the
matters set out in this section.
These clauses are aimed at both securing the finality
sought by the Crown and also removing any protections
that were in place for the benefit of the claimant group
before settlement of the Claims. The mandated body
should consider those clauses in detail and ensure that at
the very least, the terms are no different than those used
in earlier settlements.
18. Communication (and provision of information)
This section notes the agreement of the parties to
ensure ‘regular and appropriate’ internal consultation
procedures but is mindful of the need to keep the
claimant group informed, and confidentiality regarding
third parties.
In theory this clause is fairly straightforward. In practice
simple communication breakdown between the parties
(as opposed to substantive issues of disagreement) has
resulted in negotiations stalling. This is not good for the
mandated body or its claimant group.
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Given the importance of good communication between
the parties, the obligation of confidentiality, and the
potential effect of the Official Information Act, mandated
body negotiators are recommended to ensure they
discuss and formalise a communication strategy and/or
protocol with the Crown.
19.	Overlapping claims
(previously Cross claims, also Shared iwi interests)
When negotiating a redress package with a claimant
group the Crown considers a number of factors, including
whether:
• any overlapping claimant groups have customary
interests in that area, and the nature of the interests
• alternative redress options are available for use in a
later settlement with other overlapping groups
• it is appropriate to provide non-exclusive redress
so as not to preclude similar redress for other
overlapping groups in the same area.
There have been significant issues relating to overlapping
claims for almost all settlements. In many respects this is
due to various claimant boundaries not being set in stone.
Accordingly, negotiators should spend time working
on their overlapping claims strategy, and also work on
it in conjunction with the Crown. It is important that
negotiators follow up on their own overlapping claims
strategy in a co-ordinated, concerted way.
It is important to get agreement at the start on how
overlaps will be handled. Litigation can easily result if
overlapping hapū/iwi perceive their interests are being
undermined by the negotiations. Following the 2007
Ngāti Whatua o Ōrākei Waitangi Tribunal hearing lodged
by Marutuahu iwi and others, the Crown will be very wary
of how it deals with overlapping claims.
This section usually has words to this effect:
• The parties agree that overlapping claim issues over
redress will need to be addressed to the satisfaction of
the (claimants and) Crown before a Deed of Settlement
can be concluded;
• Certain items of redress may need to reflect the
importance of the area or feature to other claimant
groups;
• The negotiators will discuss their interests with
overlapping claimants at an early stage in the
negotiation process and endeavour to establish a
process by which they can reach agreement on how
such interests can be addressed;
• The Crown may assist the claimants as it considers
appropriate and will carry out its own consultation
with overlapping claimants.

Some Terms of Negotiation have included ‘claimants and
Crown’ in the first bullet point; this limits the ability of
the Crown to act unilaterally. The Terms of Negotiations
may also note that:
• the Crown is negotiating with overlapping
claimants and will keep these claimants apprised of
developments (subject to confidentiality)
• addressing overlapping claims may delay the
negotiations but they will continue in good faith and
any such delays do not constitute a breach of good faith.
As seen in the text, the Crown encourages claimant groups
to discuss the issue with other claimants at an early stage
to establish a process by which they can reach agreement.
In the absence of any such agreement, Ministers will
be the final arbiters, especially if negotiations are
proceeding without a Tribunal report that might have
otherwise helped determine the matter.
In reaching its decision, Office of Treaty Settlements
states that it can only settle the claims of the group with
which it is negotiating, not the claims of other groups
with overlapping interests. The settlement process will
not establish or recognise boundaries between claimant
groups. This is a matter to be decided between the
claimant groups themselves.
Lacking extrinsic aids such as a Tribunal report, in the
case of forestry redress Office of Treaty Settlements
will arrive at its decision after consulting with the
overlapping claimants in order to ascertain whether
they can demonstrate a ‘threshold’ level of customary
interest. If other claimants have participated in preparing
a casebook or otherwise engaged with a Tribunal inquiry,
they will possess sufficient evidence for Office of Treaty
Settlements to make its ‘threshold’ judgment.
The Crown does not seek to decide which group has
predominant or exclusive interests in any given area, but
rather seeks to maintain its capacity to provide redress
to other claimant groups with legitimate and identifiable
customary connections to the land. This can impact
negatively on the first group to negotiate. For example,
if seventy-five percent of the claimant group’s area of
interest is overlapped, that may mean the Crown is only
prepared to offer land redress within the uncontested
twenty-five percent. Definitely a case of where ‘first up’
might not be ‘best dressed’.
Negotiators might want to remind the Crown that
substantive talks with overlapping claimants who have
not demonstrated a mandate, means the Crown is using
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two different measures of mandate. There could be cases
where overlapping claimants who carry no mandate slow
the whole process. The Crown’s view, however, would be
that they have a responsibility to protect the interest of
all claimants, with or without a mandate.
Shared iwi interests
In a ‘shared iwi interests’ approach the parties agree to
develop a Protocol for the purpose of identifying and
addressing any shared iwi interest issues; it will detail
process, procedure and the manner by which matters will
be dealt with, including:
• an agreement to share information
• an acknowledgement that negotiations will not
unduly prejudice other claimant groups
• an acknowledgement that shared interests may
concern issues of mana as well as assets
• a strategy for consulting with other claimant groups
• a statement of the Crown’s role in resolving shared iwi
interest issues
• an agreement that redress may sometimes need to
reflect acknowledged shared iwi interests.
The parties agree that any shared iwi interests will need
to be addressed to the satisfaction of both parties before
a Deed of Settlement can be concluded.
‘Shared iwi interests’ is an early approach to the
issue. This implies a higher degree of mana with the
iwi negotiators as opposed to a top-down tone in the
‘Overlapping Claims’ text.
20. Not bound until Deed of Settlement
(also No agreement to commit to a settlement)
The parties acknowledge that this document does
not bind either party to reach a settlement and that
any agreement reached in negotiation discussions (is
confidential and) will not be binding until embodied
in a Deed of Settlement (following ratification).
This is a standard and invariable clause that may note that
full closure does not occur until settlement legislation is
passed by Parliament. The confidentiality phrase is not
always included. This clause further clarifies points made
in the Terms of Negotiation.
21. Confidentiality
There may be a confidentiality clause with provision for
release of information under the Official Information Act
1982. It is reasonable for both parties to want this clause.
Confidentiality is easier to enforce on the Crown’s side;
claimants need to be vigilant, especially if they have big
teams where ‘leakage’ can occur.

To assist in internal compliance with the confidentiality
clause the mandated body should have clear rules
(discussed in the Deed of Mandate chapter) about
appropriate information flows.
22. Negotiations to be ‘without prejudice’
The negotiations to be ‘without prejudice’ clause is
invariably included in the Terms of Negotiation. The
definition of this term has slight variations but the basic
meaning should be ‘without loss of any rights’. It is a term
used when two parties are in dispute, and one makes a
settlement offer to the other. The Crown puts ‘without
prejudice’ on its offer to make it clear that the settlement
offer should not be construed as a waiver of rights.
Importantly, communications marked ‘without prejudice’
cannot be used in evidence in court proceedings if
attempts at settlement fail and the dispute comes to
court.
23. Governance structure for settlement assets
(also Governance entity or entities for
settlement redress)
The parties agree that an appropriate legal entity (or
entities in the case of more than one constituent iwi) will
need to be in place and ratified by members (in a manner
agreed by both parties) before settlement legislation can
be introduced. That entity would need to:
• adequately represent the claimant group
• have transparent decision making (and dispute
resolution) processes, and
• be accountable to members.
For good reason, the Crown does not want settlement
with a body that does not meet minimum representative
standards. It should be noted that the three points above
give a wide degree of latitude on the final form of the
governance entity. Negotiators should be intimately
familiar with the ‘Governance Entities’ section and ‘Twenty
questions on governance’, in the Red Book (pages 71–77).
It is vital that at this stage, multi-iwi mandated bodies
(formed to meet the Crown’s large natural group policy)
signal their intent to have more than one post-settlement
governance entity. If they leave the statement out of
the Terms of Negotiation it may be difficult to get the
Crown to agree later. A precedent has been set in earlier
negotiations.
In the past, mandated bodies have been concerned with
the level of Crown involvement or interference with what
is considered to concern their own in-house tribal affairs.
Be that as it may, as discussed in the Post-settlement
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Governance Entity and Ratification chapters, the Crown
essentially does have a significant say on what the postsettlement governance structure is, and the process by
which it is to be accepted by the claimant group.
24. Claimant funding
There is always a significant resource disparity between
the parties. The Crown is well resourced financially, in
terms of settlement continuity, institutional knowledge,
and infrastructure. By comparison a mandated body is
entering the settlement process for the first time. They
have limited institutional knowledge of the settlement
process – in most cases have to ‘buy it in’. Most claimant
groups are issues-rich but cash-poor, in many ways
perversely a consequence of the very matters they now
wish to negotiate with the Crown.
The Crown recognises that negotiators require resources,
so Terms of Negotiation provide for claimant funding,
but levels of funding provided can vary. Discussing levels
of claimant funding before the Terms of Negotiation are
signed is recommended (it need not need be in the Terms
of Negotiation).
The claimant funding section usually notes that the Crown
will make a contribution to negotiation costs, paid in
instalments, for the achievement of specified milestones.
The process will expect claimants to adhere to Crown
claimant funding policy guidelines, including providing
invoices to show funding was applied as agreed. Annual
independent audited accounts will be part of the process.
Earlier Terms of Negotiation include notes that the Crown
acknowledges:
• the disparity of resources
• the cost to the mandated body in reaching this point
has been more than the Crown’s contribution, and
• the cost of completing a settlement is likely to be
more than the Crown’s financial contribution.

The Crown Forestry Rental Trust is legally able to fund
only those claimants whose claim involves Crown forest
lands. If the mandated body has no Crown forest land (as
defined in the Crown Forest Assets Act) in their rohe the
Trust considers they have an issue to raise with the Crown
that should help increase their level of claimant funding.
Effected claimants are urged to check carefully when
negotiating claimant funding with the Crown to ensure
they receive comparable overall funding – such as they
would receive if also eligible for CFRT funding.
25. (Foregoing) other avenues of redress
In recognising that litigation by either party could
jeopardise negotiations, the parties agree that during
negotiations, ‘neither party will pursue or initiate
before any court or tribunal any proceedings for
redress covering all or part of the subject matter of the
negotiations’.
The tone of this section varies among Terms of
Negotiation. It is a delicate balancing act between good
faith and having the ability to seek legal remedies if
negotiators lose faith in the negotiation process.
When two parties are in negotiation, the aim of which
is to resolve an issue or dispute, it is usually (though
not always) agreed that while they are in negotiation no
party will engage in any legal action that relates to the
issue or dispute. This is common sense and reflects the
fact that the parties have (for the time being) decided to
try and resolve a matter through negotiation rather than
litigation. While not all Terms of Negotiation have the
same clause, in reality the underlying rights of both the
claimants and the Crown for all Terms of Negotiation are
no different. A number of observations can be made on
the ‘waiver’ clause:

Officials are answerable to Ministers for these funds and
need a paper trail to show they were used for their designated
purposes. It is also in the negotiators’ interest to have a
transparent process of accounts to show their members.
This approach from the negotiators is useful in that it
effectively has a Crown acknowledgement that the playing
field is never really ‘level’.

Firstly, that a mandated body is negotiating Terms of
Negotiation with the Crown means they have, for the
time being at least, decided to waive other avenues of
redress. In arriving at that decision it is assumed the
mandated body has weighed up all their options and
decided to pursue a negotiated outcome with the Crown.
That is an important decision. The more relevant legal
and commercial factors to consider in such a weighting
exercise are discussed in Options for Settlement.

A mandated body should fairly expect to receive
claimant funding comparable to that received by others
claimant groups. A full list of funding paid to claimants
is published every four months in Office of Treaty
Settlements’ regular reports.

Secondly, after signing the Terms of Negotiation it is
possible that a mandated body may wish, or even need to
initiate or pursue legal proceedings in respect of a matter
that relates to the subject matter of the negotiations. Such
instances may include where a Waitangi Tribunal hearing
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is still proceeding for other claimants in an area that
wholly or partly encompasses the mandated body’s area
of interest. In this case it is likely the mandated body will:
• want to retain the ability to participate in the Tribunal
hearing to see what is going on, and
• provide submissions to protect their interests.

•

In some cases the Crown may acknowledge the right of
claimants to initiate proceedings, subject to ten working
days’ notice. For example the Port Nicholson Block Terms
of Negotiation provides that other avenues of redress can
be sought – but if they do the Crown will withdraw from
negotiations once proceedings occur. It is clear, however,
that the Crown prefers claimants to waive the right to
initiate court or tribunal proceeding during negotiations.

•

The retention of such a right is important in those
circumstances. Accordingly it is important to discuss this
with the Crown before Terms of Negotiation are signed. If
they do not agree to vary this clause, negotiators should
seek a side letter from them that will authorise the claimant
group to participate in the Tribunal hearing for such a
purpose, without breaching the Terms of Negotiation.
It is also possible to seek side letters from the Crown
during the negotiations process. These are typically
used to provide comfort to the mandated body in
circumstances when unforeseen matters have not been
incorporated into public documents, or where important
side issues can be agreed, but not in the context of
settlement documentation on the table.
A final yet important point to remember is that ultimately
legal rights to initiate and pursue any legal proceedings
relating to the subject matter of the negotiations will not
end until settlement itself is completed.
26. Procedural matters
In many respects the Procedural matters part of the
Terms of Negotiation typically restates a number of
matters already provided for. It usually states that the
parties agree that:
• Negotiations will be on a ‘without prejudice’ basis
and will be conducted in good faith and in a spirit of
co-operation (and in accordance with the Treaty of
Waitangi)
• Negotiations will be private and confidential unless
agreed otherwise (such as when consultation with
third parties is necessary) or when the Crown is
required to release information under the Official
Information Act 1982
• Either party may withdraw if negotiations become
untenable

•
•

Media statements concerning the negotiations will
only be made when mutually agreed by both parties
The location, times and frequency of meetings will be
suitable and convenient to both parties
Negotiators will report to the Crown on steps taken
to consult with and inform the claimant group of
progress in negotiations
Office of Treaty Settlements will provide information
on relevant Crown assets potentially available for
redress, including possible transfer.

This is the basic ‘rules of engagement’ section which sets
out expected standards of behaviour. Both parties may
note that accountability obligations to constituents may
limit the extent to which negotiations can be conducted
on a completely confidential basis.
The second to last point may seem paternalistic to
negotiators but it does mean that Office of Treaty
Settlements can keep Ministers informed, especially as a
rebuttal to common and often mischievous accusations
that the negotiations are being carried out ‘in secret’ or
that negotiators ‘are not telling us anything’.
Exceptions to the rules
In some instances slight variations on the terms used
earlier in the Terms of Negotiation are proposed. These
need to be identified and understood. For instance, while
there is prior reference to the need for negotiations to
remain confidential, exceptions often arise, such as when
consultation with third parties is necessary or when
the Crown is required to release information under the
Official Information Act 1982. A number of important
considerations arise out of these exclusions.
Firstly, when is consultation with third parties
‘necessary’, who are the ‘third parties’, and who
determines this? Experience has shown the mandated
body and Crown views on this may differ.
Secondly, a mandated body needs to understand that the
Crown is legally obliged to release information to third
parties under the Official Information Act 1982 whether
they like it or not. While there are grounds for the
Crown to refuse to release information under that Act,
those grounds are limited. This being the case, it is very
important for the mandated body to be aware that almost
every written communication between themselves and
the Crown can, at some stage, be released to third parties.
Given the limited grounds for the Crown to refuse to
release information under that Act the most prudent
course of action for a mandated body is to assume that
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all written communications and information sent to the
Crown can be released. If that is accepted, the mandated
body should be constantly aware of that when compiling
and sending any information to the Crown.
Clear understanding on communication and
releasing information
Both points – clear understanding on communication
and releasing information – highlight the importance
of there being a very clear understanding between the
parties on the scope, nature and limits of disclosure of
information to third parties. It is recommended that the
parties formally discuss this point specifically and agree
a detailed protocol or set of rules by which information
disclosure can occur.
Media statements
Most Terms of Negotiation will contain a provision which
states that:
‘…media statements concerning the negotiations will only
be made when mutually agreed by both parties’.
From a process perspective, a more detailed
understanding relating to media statements could be
agreed as part of formal discussions between the parties
relating to the detailed protocol or rules, as noted above.
However, on the basis of experience, it is recommended
that negotiators be wary of the following:
Firstly, be clear with the Crown on what they consider is
meant by: ‘…concerning the negotiations…’ Is this confined
to their specific negotiations or does it extend to any
matter related to the negotiations process? It is expected
that negotiators would consider that any matter that
relates to the negotiations would be covered by this clause.
If this is the negotiators’ view, it needs to be discussed in
formulating the Terms of Negotiation and implemented
as part of the agreed protocol or rules discussed above.
Secondly, and related to the first issue, the Crown is
very large. There are many matters which negotiators
are likely to consider concern and are related to their
negotiations, which arise out of any one or more of the
Crown arms. Accordingly, although Office of Treaty
Settlements will front the negotiations, the clear
message needs to be sent that this clause in the Terms
of Negotiation does apply to the Crown as a whole
and not just Office of Treaty Settlements. Negotiators
should ensure that the Crown consults with them before
making public statements. Public debate over proposed
settlements can have unpredictable and often negative
effects on the claimant group.

Location of meetings
The Terms of Negotiation typically provide the location
of meetings will be ‘suitable and convenient to both
parties’. A mandated body needs to assess for itself what
this means, but it is important to recognise the cost of
meetings – in most cases this is a time and travel cost for
the mandated body.
In view of the significant resource and funding disparities
between the parties, negotiators could consider whether
all or the majority of meetings occur in their rohe. In
most cases this will save significant costs to the mandated
body. For example, assuming negotiations occur over
twenty-four months and the mandated body has to fly
three negotiators to Wellington every second week at a
cost of $400 per person (with other negotiation meetings
being in their rohe), the saving is $28,800.
Because there is also a travel cost to the Crown they are
likely to argue against having all negotiation meetings in
the rohe, but given the significant resource and funding
disparities, the mandated body has good grounds to
support such an argument. This needs to be discussed
and agreed before the Terms of Negotiation are signed.
There will be occasions, however, when availability
of specialist advisers or the Minister will necessitate
meetings in Wellington.
27. Amendments
This is a standard ‘no surprises’ provision, which protects
both parties.
The parties acknowledge that it may be necessary to
amend these Terms of Negotiation from time to time and
agree that no amendment is effective until approved by
both parties and recorded in writing.
All Terms of Negotiation provide an amendment clause,
where the Terms of Negotiation can be amended by
mutual agreement. An important factor to remember
when any amendments are proposed is that there are
many parts of the Terms of Negotiation that derive from a
specific Deed of Mandate process. Therefore, while mere
process or form amendments could be authorised, it is
suggested that no amendments be made to the Terms
of Negotiation that in any way seek to vary any of the
fundamental terms of the Deed of Mandate.
For instance, fundamental terms of the Deed of Mandate
include the claimant group and claim definitions. It
would not be expected that such terms could be varied
in the Terms of Negotiation by the parties themselves
as the mandate was conferred by the claimant group,
not the parties. If amendments of such a fundamental
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nature were proposed, it would be expected that such
amendments would first need to be put to and accepted
by the claimant group.
28. Interpretation
A legal note that states that where a word or phrase is
defined, (see ‘Definitions’) it shall carry that meaning
throughout the agreement.
This has been used only occasionally, for example in the
Port Nicholson Block Claim. Terms of Negotiation are not
usually large documents and as such, ‘interpretation’ or
‘definition’ clauses are not normally required.
29. Appendices
The Appendices usually include a copy of the Deed of
Mandate and the letter from the Minister in Charge
of Treaty of Waitangi negotiations that advises of the
Crown’s recognition of the mandate. It may also include
other papers at the request of the mandated body.
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Key points
•
•
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Negotiations generate a vast amount of work outside of formal meetings – be sure you have the human
resources to keep up.
Try and reach agreement with the Crown for a specific timetable and milestones for negotiations – do not let the
momentum go out of talks
Get copies of any Agreements in Principle and Deeds of Settlement for similar types of claims – read them
carefully
Begin to address overlapping claims with the Crown and other claimant groups as early as possible – you do not
want the Deed of Settlement delayed or stopped by legal challenges
Negotiators need to be certain they have all bases covered before they sign the Agreement in Principle – do not
leave any significant issue to be resolved after the signing
Ensure all defined terms in the Agreement in Principle are consistent with those used in the Deed of Mandate
and Terms of Negotiation
Any negotiations after the Agreement in Principle is signed should only be about the detail, nature and scope of
redress agreed in the AiP – not new significant issues
Do not initial the Deed of Settlement until fully satisfied with all aspects of the redress
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Introduction
The Terms of Negotiation set the ground rules for the
negotiation process. The Agreement in Principle (AiP) is
the next stage towards a completed Deed of Settlement and
settlement legislation. The Red Book (page 64) describes
the AiP as: ‘the basic outline of a proposed settlement
between the Crown and a claimant group that will settle all
of that group’s historical claims against the Crown.’

The review and comment in this chapter is based mainly
on three more or less contemporary AiPs:
– Ngā Rauru Kiitahi (2002)
– Affiliate Te Arawa Iwi and Hapū (2005), and
– Ngāti Whātua o Ōrākei (2006).

Claimant negotiators need to be certain they have all
bases covered when they sign the AiP, and will not try
bringing significant but as yet overlooked issues to the
table when working the signed AiP towards a Deed of
Settlement with the Crown.

Elements of Agreement in Principle
An AiP usually has several major headings each of
which may have a number of sub-headings. This Guide
summarises the usual content of a heading but in many
cases the text is so consistent it is reproduced, word for
word (or with minor variations without losing context) in
italics. Below the quoted text are comment and analysis
with parenthesis (rounded brackets) used to indicate the
phrase is an ‘extra’ in some, but not all, AiPs.

Settlement, the ultimate goal of Treaty negotiations has
three main areas of redress:
1. historical account, Crown acknowledgements and
Crown apology
2. cultural redress, and
3. financial and commercial redress.
Agreement in Principle and Deed of Settlement are
the two key stages to settlement redress. This section
discusses the form, purpose and objectives of the AiP and
Deed of Settlement, and then follows with the three main
areas of redress found in the Deed of Settlement.
Agreement in Principle
The AiP was formerly called a Heads of Agreement. It
contained more detail but was not as user-friendly as
AiPs which focus on the key items of redress. This is a
positive attribute – as long as all those bases are covered.
Neither party wants big surprises, either on the grounds
of bad faith or as a result of one side not having done its
homework properly.
The Agreements in Principle tend to be considered and
formally approved (or rejected) by the mandated body or
its sub-committee. They are not ratified by the claimant
group but are publicly available documents on which
claimants can comment to the mandated body.
This chapter focuses on commonalities in AiPs rather than
exceptions. Negotiators are advised to obtain full copies
of any AiPs they consider might help them develop the
negotiation plan for their claim. For example if their claim
is raupatu-based they should familiarise themselves with
raupatu AiPs; if forest-focussed, read all the forestry AiPs.
There are no real shortcuts; homework has to be done,
but hopefully this section can point negotiators towards
useful material and reduce their research time.

Their content and format is quite similar and shows the
informal template the Crown seems to prefer.

1. Negotiations to date
This simple, descriptive, factual piece sets the scene – a
mini-history of the negotiation process. There is no
reason for this to be difficult. It summarises the stages
leading to the AiP:
• the claimant group’s initial contact with the Crown
to register an interest to negotiate and become a
mandated body
• Crown recognition of the mandate, and
• Terms of Negotiation.
The AIP may also identify constituent iwi/hapū groups in
‘large natural group’ configurations.
As noted, it is useful to formally record the Background
and/or Preamble clauses in the Terms of Negotiation as
historical information relating to the negotiation process
can be lost in even a relatively short period. This is a
valuable section which will enable current and future
generations to better understand the entire settlement
process.
2. General
The following opening is more or less invariable and
immediately identifies the key elements of the proposed
settlement. This clause is of fundamental importance:
This AiP contains the nature and scope, in principle, of
the Crown’s offer to settle the [claimant group’s] Historical
Claims […] in three components:
a. historical account, Crown acknowledgements and
Crown apology;
b. cultural redress; and
c. financial and commercial redress.
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Nature and scope in principle
The Red Book (page 64) states that:
‘Once the broad outline of a settlement is agreed between
a claimant group and the Crown, there are two possible
ways of marking this milestone. The fastest way to do this
is through […] an Agreement in Principle.’
and goes on to say that the goal is to record, in an open
and transparent manner, the basic outline of a proposed
settlement between the Crown and claimant group that
will settle all of that group’s historical claims against the
Crown. In that sense the AiP is a public document and any
member of the public is able to view it.
The mandated body must record all matters of
redress in the AiP
Although the Red Book describes the AIP as a ‘broad
outline’ or ‘basic outline’ of the proposed settlement, it
is the Crown’s expectation that all core redress options
and outcomes for settlement will be recorded in the AiP.
It is therefore crucial that the mandated body record all
matters of redress in the AiP.
The further negotiations leading to a Deed of Settlement
are about providing the full detail to the nature and scope
of the redress already agreed in the AiP; they are not about
extending the nature and scope of the stated redress.
However, there have been instances where the nature and
scope of some redress in Deeds of Settlement is wider in
both scope and nature than that contemplated in the AiP.
The flexibility for such change is consistent with key themes
and clauses in both the Terms of Negotiations and the AiP.
The Terms of Negotiations are not ‘legally binding’ and
negotiations are ‘without prejudice’. The AiP further
confirms that it is ‘non-binding’, ‘does not create legal
relations’ and is ‘without prejudice’.
Standard AiP text usually continues along the following
lines:
‘The AiP is entered into on a without prejudice basis; it:
a. is non-binding and does not create legal relations
b. may not be used as evidence in any proceedings
before, or presented to, the Courts, the Waitangi
Tribunal and any other judicial body or tribunal’’
It normally also states that:
• each party reserves the right to withdraw from the AiP
by giving written notice to the other party
• the Terms of Negotiation continue to apply except to
the extent affected by the AiP
• key terms are defined in a later section.

A number of mandated bodies include acknowledgements
or agreements by the Crown to offer ‘other’ redress in
the ‘Nature and Scope’ clause. It is possible that ‘other’
redress might fall into one of the core Crown redress
categories already noted, but what is important, is that
these mandated bodies have identified one or more
‘other’ redress options, and have done this because
the core Crown redress package may not be enough to
complete a settlement.
After signing the AiP the parties work together in good
faith to develop, as soon as reasonably practicable, a
Deed of Settlement. The Deed of Settlement will include
the full details of the redress to settle the Historical
Claims, subject to conditions set out later in the AiP.
Terms which warrant further consideration: good faith,
reasonably practicable, right to withdraw and definition/
interpretation are discussed below.
Good faith
The pressure on the mandated body and the Crown to get a
favourable settlement increases between an AiP and Deed
of Settlement. As pressure increases it is useful to reflect on
the good faith clause set out in the Terms of Negotiation.
Reasonably practicable
The Crown and mandated body are not likely to agree
on what is ‘reasonably practicable’ in terms of time to
complete a Deed of Settlement. This can be resolved,
at least in part, by agreeing to a specific negotiation
timetable and milestones; the parties should agree
to a timetable and schedule of meetings based on the
mandated body’s negotiation work plan shortly after
signing the Terms of Negotiations. Momentum must be
maintained.
Various factors influence the time it takes to agree a
Deed of Settlement after an AiP is signed. Office of Treaty
Settlements is in negotiations with many mandated
bodies at any one time. Therefore it is important that
Office of Treaty Settlements negotiations team can
commit to the mandated body’s negotiation timetable to
enable them to meet negotiation work plan deadlines.
Delays mean the mandated body’s negotiation team
can lose impetus – ‘go stale’. If this happens, the risk of
challenge to the mandate increases and the chance of
achieving a settlement decreases.
National elections can slow progress considerably.
Ministers are reluctant to put papers requiring major
decisions to Cabinet in the months leading to elections.
However, if negotiations have reached an impasse,
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this can work to the advantage to the mandated body,
particularly if they consider a new Government may
provide a better settlement package for them. However,
there may also be times when a Deed of Settlement is very
close and the government wants to seal the deal for their
electoral advantage.
Right to withdraw
This is consistent with the ‘without prejudice’ and ‘legal
relations’ clauses of the AiP.
Definitions/interpretation
All key defined terms used in the AiP (which typically first
arise in the Negotiations to Date clause) must be entirely
consistent with those used in the Deed of Mandate and
Terms of Negotiation. Amendment to or variation of any
key definitions can lead to legal challenge so the mandated
body must be particularly careful to use definitions
consistently across documents. For example, ‘claimant
group’ is defined in the Deed of Mandate and Terms of
Negotiations. However, it is possible that the Crown
may try to negotiate a modification of the definition of
‘claimant group’.
To the extent that any key definition has been varied or
modified (this should be very rare) through the course of
negotiations leading to the AiP, the mandated body must
keep a record of why the key definition was varied, in
order to counter any legal challenges that may arise. If the
mandated body cannot satisfactorily justify a variation to
a definition, the variation should not be made.
Consultation on Agreement in Principle
There are very good reasons why the mandated body
should take the AiP to claimant group members even
though it is not a mandatory Crown requirement. In
particular it will enable open discussion on issues around
overlapping claims rather than having the discussions in
the Waitangi Tribunal or Courts at a later stage.
Deed of Settlement
Introduction
The Deed of Settlement is the final agreement between
the mandated body (on behalf of the claimant group)
and the Crown. It records the final terms of settlement.
While settlement legislation is required subsequently
to technically complete settlement, not all elements of
Settlement Redress are set out in the legislation.
Once negotiations are complete and the negotiators
satisfied that the best deal possible has been struck,
the mandated body and the Crown ‘initial’ the Deed of
Settlement. It is of utmost importance to the claimant

group that the mandated body does not initial the Deed of
Settlement as suitable for ratification purposes until such
time as they are satisfied with all aspects of the Deed of
Settlement.
This chapter on settlement redress reviews the core
elements in six recent Deeds of Settlement:
– Te Uri o Hau (2000)
– Ngāti Tūwharetoa (Bay of Plenty) (2003)
– Ngā Raurū Kiitahi (2003)
– Ngāti Awa (2003)
– Te Arawa Lakes (2004), and
– Affiliate Te Arawa Iwi/Hapū (2006).
Other Deeds of Settlement are used to illustrate variance
between settlements or where certain settlements have
redress that may interest future mandated bodies.
While the Guide compares what has been achieved in
past settlements, it is possible to negotiate other creative
settlement redress. However, when proposing a novel
item of redress, negotiators should weigh this against a
number of factors: ‘Will it stall the negotiations?’ ‘Can
we get a trade-off somewhere else?’ ‘What will we do if we
cannot achieve this goal?’
Core Elements of Deed of Settlement
Preface
The preface for a contemporary Deed of Settlement
contains a brief karakia and mihi.
There is no particular legal effect to such sections. They
must be consistent in nature and tone with the rest of the
Deed of Settlement.
Background
As with the AiP it is useful at this stage to record
background information in the Deed of Settlement
and most Deeds of Settlement will commence with the
Background clause. While the Background may appear
an easily drafted ‘light’ read, as with all other parts of
the Deed of Settlement, it will have taken time for the
mandated body and the Crown to negotiate. This may
be due in part to both parties appreciating that the
background to the negotiations process and arrival at the
final Deed of Settlement form part of the recorded history
of interaction between the parties.
As it is possible that the Settlement process may have
been subject to political and/or legal challenge since the
AiP was agreed, the background to the Deed of Settlement
should also record what transpired after the AiP was
signed.
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Definitions – Claimant group and claims
As discussed in the Deed of Mandate, Terms of
Negotiation, and AiP chapters, the settlement needs to
clearly state who the parties are, and what claims are
being settled. Such definitions are toward the front of
most Deeds of Settlement although cross-references to
other parts of the Deed of Settlement may apply.
Key definitions must be substantially the same as those
provided in the Deed of Mandate, Terms of Negotiation
and AiP. If there are variations to the definitions, there
must be a record of why changes occurred.
Claimant group
It is possible that the definition of the claimant group
has changed since the Terms of Negotiations were
signed. If that has happened, the mandated body should
confine the changes to the ‘sub-set’ definition of the ‘core
set’ claimant group definition provided in the Deed of
Mandate and AiP. It is inadvisable to widen the definition
to create another claimant ‘set’.
Definition of claims
The definition of the Claims set out in the Deed of
Settlement should be fundamentally the same as that
set out in the previously agreed documents. As with the
claimant group definition it is possible that following
post-AiP research and negotiation, the list of Tribunal
claims in the area of interest will have increased. This
is only likely to occur where the reference is made to
include claims to the Tribunal which may relate to more
than one claimant group, but only so far ‘…as it relates
to…’ a claimant group’s Treaty claim.

Claim exclusions
A number of important and fundamental exclusions apply
to the definition of ‘Claims’. Those exclusions need to be
provided here also. In some instances, it is possible that
post-AiP the list of exclusions has increased, for example,
where the claimant group definition has narrowed (see
above) or (more unusually) as a consequence of intense
political lobbying or discussions with the Crown (through
Office of Treaty Settlements or otherwise). For example,
the Affiliate Te Arawa Terms of Negotiations included Ngāti
Rangiteaorere in the definition of the claimant group but did
not include Ngāti Rangiteaorere in the Deed of Settlement.
Deed of Settlement clauses
The Deed of Settlement will typically contain a clause
that describes the intent of the settlement and associated
settlement redress. These clauses are discussed here.
Commentary for matters with their own ‘stand alone’
clauses is provided later.
Enhancing relationships
One of the intentions of settlement is to ‘enhance the
ongoing relationship between the Claimant Group and the
Crown’. Although the Deed of Settlement will be legally
binding between the parties it is difficult to see how this
clause could be enforced. For instance, what is the test
for whether or not this intention has been satisfied after
settlement? Who decides? If the intention is not satisfied
what is the remedy?
The mandated body should perhaps consider setting out
in the Deed of Settlement a process by which this clause
will be affected.

The mandated body should expect a number of claims
to fall under this ‘wash up’ heading and that a number
of claimants may not be happy with that. In some cases
this will be due to a claimant holding the ‘Wai number
mentality’ discussed in the Deed of Mandate chapter. In
other cases the concern may be because the particular
claimant does not appreciate that only part of their claim
relates to this particular claimant group, and other parts
of their claim relate to another claimant group whose
claims are not part of this particular settlement.

Settlement of claims
This combination of clauses relating to the actual
settlement of the claims is usually very brief yet it is of
fundamental importance. It will normally provide that:
• the claimant group and Crown agree that the Deed
of Settlement settles the claims from the settlement
date, and
• the claimant group releases and discharges the Crown
from all obligations and liabilities in respect of the
claims.

In either case it is very important that the mandated body
understands these subtle yet important differences and
explains them to all relevant parties (claimant members,
overlapping claimants and other settlement stakeholders)
in a timely and efficient way.

These clauses will primarily comprise terms defined in
detail elsewhere in the Deed of Settlement. It is therefore
important to read these clauses in light of those later
substantive clauses.
As noted, most, although not all claims to date have
related solely to historical claims. To the extent that the
mandated body has negotiated claims that include but are

Aratohu Mō Ngā Rōpū Kaitono, Guide For Claimants Negotiating Treaty Settlements

149

Settlement redress

not limited to historical claims, the relevant definition
of claims needs to record that. This is very important.
The mandated body must be clear from the outset and
through the entire settlement process on the exact nature
and extent of the claims it is negotiating to settle on
behalf of the claimant group.
Furthermore, to the extent that the claims may relate to
claims in addition to historical claims, the effective date
of settlement for certain parts of the claims may also
vary. For example, clause 2.3 of the Te Arawa Lakes Claim
provides that Te Arawa releases and discharges the Crown
from all obligations and liabilities in respect of:
‘…the Te Arawa Lakes Historical Claims from the
Settlement Date; and
…the Te Arawa Lakes Remaining Annuity Issues from the
Date of this Deed.’
Correspondingly, the Te Arawa Lakes Settlement provides
that the redress that relates to the non-historical claims
(the Remaining Annuity Issues) was provided to Te
Arawa on the date of the Deed of Settlement and is not
subject to or conditional upon Settlement of the historical
claims. Technically this meant that if the Te Arawa Lakes
Historical Claims were never settled, Te Arawa would still
nonetheless be entitled to the redress that related to the
Remaining Annuity Issues. In part, this was likely to be due
to the historical contractual nature of the arrangements
between the Arawa Māori Trust Board and the Crown.
In future settlements it may be possible for a claimant
group to have a range of claims that are not limited to
historical claims. The Crown has already shown some
flexibility in dealing with a range of claims. It is therefore
incumbent on the mandated body to look at all options
including the true nature of the claims and pursue them
with the Crown on behalf of the claimant group.
Crown to provide redress
This clause will typically set out and cross-refer to the
settlement redress that the Crown must provide as set out
in the Deed of Settlement. While this clause states that the
Crown must provide the settlement redress in the Deed
of Settlement to the post-settlement governance entity,
there are normally a number of important conditions to
Settlement. These are discussed later in this guide.
Redress provided to governance entity
This clause confirms that the Crown will not provide redress
unless and until a post-settlement governance entity
has been established. Usually the settlement redress is
transferred by the Crown directly to (and only to) the postsettlement governance entity. However, in some instances

the claimant group has expressed a desire (sometimes
strongly) to the mandated body that certain parts of the
settlement redress should be provided in another manner.
This applies where certain cultural and/or commercial
sites are generally agreed within the claimant group to
be more relevant to one part of the claimant group (for
example, one hapū or iwi) than others. Another example
is where it is acknowledged that another claimant group
not yet in negotiations with the Crown has an interest in
a particular site, yet it is important to the claimant group
currently in negotiations that the site be transferred on
(and for) settlement of their claims.
The Crown generally insists that all settlement redress
must be provided directly to the post-settlement
governance entity. What the governance entity then
does with the settlement redress is up to it. The postsettlement governance entity can transfer a specific
site by entity to a specific hapū or iwi after settlement.
However, it is likely that the transfer will incur associated
costs and taxes. To minimise or mitigate such issues the
governance entity and/or hapū/iwi would then have to
enter into a fairly complex transaction that would in turn
have associated costs. Furthermore, in the context of
sites where another claimant group has an interest, the
key risk to post-settlement transfer is that other claimant
groups would object (legally and/or politically) which may
result in the site not being transferred to the claimant
group at all.
The Crown has approached this issue a number of ways
in the past. For instance, the Ngāti Ruanui Deed of
Settlement provides that subject to appropriate legal
arrangements, the Turuturu Mokai site will be vested in
Ngāti Tupaia hapū after the Settlement Date. The Ngāti
Ruanui Deed of Settlement also provides a mechanism
to take account of other claimant group interests in the
same site. However, the post-settlement transfer has not
yet been actioned although the settlement itself occurred
in 2001.
The Ngā Raurū Kiitahi Deed of Settlement also provides
a mechanism whereby a site can be shared with another
claimant group altogether.
The mandated body needs to discuss this with the Crown
early on if it is relevant to it. This is because it is often
easier for the Crown to transfer settlement redress assets
to a post-settlement governance entity only. If a robust
and mutually agreed process is conducted and it is clear
that a site should be transferred directly to one part of
the claimant group or held partly to take account of other
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claimant group interests, the Crown should facilitate that
process in a manner that minimises both risk and costs
for the claimant group.
Crown’s ability to provide other cultural redress
This clause should reflect what is already provided in
the AiP. It confirms that as far as the Crown is concerned
other claimant groups may have interests in the claim
area that may need to be recognised in future settlements.
Some mandated bodies may object to this as they may
consider their claim area is exclusive. This has been
debated and negotiated in detail by other mandated bodies
over many years. Suffice to say the Crown is unlikely to
change its stance on this clause in the near future.
Nevertheless, Crown Treaty Settlement policy does and
has changed over the years so negotiators should not put
this issue aside if they think it important to them.
Settlement does not effect certain rights or decisions
The settlement is not to effect certain rights of the
claimant group or certain decisions that may affect them.
The particular rights and decisions mentioned in this part
of the Deed of Settlement should be the same as those
negotiated between the mandated body and the Crown in
respect of the Terms of Negotiations and AiP.
Joint acknowledgements concerning settlement and
settlement redress
As noted, there can be significant variation in the joint
Crown/claimant group acknowledgements between
various Deeds of Settlement.
Mandated bodies should consider in detail what
acknowledgements they will require and what are likely
to be required by the Crown. Joint acknowledgements are
negotiated. These examples of acknowledgements may
assist mandated bodies in their negotiation:
• the foregoing of full compensation by the claimant
group is intended to contribute to the development
of New Zealand (The intention here, among other
things, is to publicly record that full compensation
was not paid, and that the country as a whole will
ultimately benefit by the claimant group forgoing full
compensation)
• the decision of the claimant group in relation to the
settlement is a decision they take for themselves
alone and does not purport to affect the position of
other tribes (One inference here is that the claimant
group does not want to bind any future settlements by
way of precedent. In reality, most significant redress
elements have been set already so in most core areas

•

precedent has already been set)
the settlement represents the result of intensive
negotiations conducted in good faith and in a spirit
of co-operation and compromise (From the claimant
group perspective this is really a neutral statement.
Perhaps the most that can be taken is that it records
the fact the negotiations were intensive and cooperation was required. The claimant group is likely
to have compromised much more than the Crown and
if so it should be recorded as such).

There are some joint acknowledgements which the Crown
will expect to see in a Deed of Settlement which the
mandated body may consider less beneficial or which do
not ‘sit well’ with it. Such acknowledgements include:
• The Crown has acted honourably and reasonably in
relation to the settlement (A number of mandated
bodies are likely to have an issue with this – on the
other hand it is a statement the Crown will insist
on. In some Deeds of Settlement this applies to both
parties and is suggested to be the better position, that
is, both parties acted honourably and reasonably).
• Taking all matters into consideration (some of which
are specified herein) the Settlement is fair in the
circumstances (this was discussed in the context of the
Terms of Negotiation).
A number of joint acknowledgements have appeared in
recent years which the Crown may not necessarily push
as vigorously as those above and which future mandated
bodies may wish to exclude or vary. These include:
• the Crown has to set limits on what and how much
redress is available to settle historical claims
(While this may be the case this is not necessarily
something the claimant group would want to
acknowledge. Even if it may not be possible at this
time to fully compensate a claimant group it may be
possible to deliver instruments which enabled fuller
compensation over time)
• it is not possible to fully compensate the claimant group
for all loss and prejudice suffered (Most mandated bodies
would consider that full compensation is technically
possible but that it is in fact the Crown’s Settlement policy
which prohibits that. A claimant group might have
difficulty with agreeing to this joint statement)
• land in the public conservation estate is not generally
available for use in Treaty settlements apart from
individual sites of special cultural significance
(Again, most mandated bodies would consider that
technically this is possible but that it is the Crown’s
Settlement policy which prohibits that. A claimant
group might have difficulty with agreeing to this joint
statement)
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•

•

the Crown has applied a set of general guidelines
during these negotiations to ensure a fair approach to
the negotiations while also seeking to treat each claim
on its merits (While the Crown may consider this
is the case there may be little benefit for a claimant
group in acknowledging this and quite possibly the
claimant group may not agree with this at all)
the Crown seeks to achieve fairness between claims so
that similar claims receive a similar level of financial
and commercial redress (While this may be the case
there may be little benefit for a claimant group in
acknowledging this and the claimant group may not
agree with this at all).

Acknowledgements by claimant group concerning
settlement finality
There are a number of important acknowledgements
the claimant group will typically be required to make in
a Deed of Settlement. Many have been discussed in the
Terms of Negotiations and AiP chapters. It would be
difficult to exclude such acknowledgements – they should
be of no surprise to the claimant group given what will
have been agreed in the Terms of Negotiations and AiP.
Such acknowledgements usually relate to the:
• binding nature of the settlement
• finality of settlement
• release of the Crown from its obligations in respect of
the claims
• removal of the jurisdiction of courts and tribunals in
respect of the claims
• effective removal of protective legislative mechanisms
• claimant group agreement not to object to removal of
the protective legislative mechanisms.
The Deed of Settlement itself may record a number of
acknowledgements not necessarily provided in the Terms
of Negotiations or AiP including:
• It is intended that the benefits of settlement will
be for the benefit of the entire claimant group but
certain parts of the redress may be for the benefit of
particular individuals or groups in the claimant group
• The process for the issue of certificates in respect of
certain cultural and/or commercial redress properties.
It is possible that some settlement redress items,
namely cultural redress properties and to a lesser degree
commercial redress properties do not have their own
legal titles or certificates. If that is so, the mandated body
must insist that the Crown agrees to a process by which
titles can be created.

Ratification of Deed of Settlement, post-settlement
governance entity and agency
The Deed of Settlement will contain a section that records
the outcome of the ratification processes as well as
clarifying certain roles and authorities of the mandated
body and post-settlement governance entity during a
specific period. This section should not be controversial
for the mandated body.
A typical scenario is that once the initialled Deed of
Settlement has been ratified the mandated body will sign
the Deed of Settlement for and on behalf of the claimant
group. The post-settlement governance entity is then
ratified and the governance entity, once established, will
sign an agreement (called the Deed of Covenant) that will
contractually bind the governance entity to the Deed of
Settlement in place of the mandated body.
It is possible to ratify both the Deed of Settlement and
the governance entity at the same time. If this is done,
the governance entity could sign the Deed of Settlement
immediately rather than the mandated body. This will
eliminate the need for both a Deed of Covenant to be
signed and the application of the agency provisions in the
Deed of Settlement in the meantime.
Ratification of the Deed of Settlement and the postsettlement governance entity are discussed in the
chapters that follow.
Settlement legislation
The requirement for settlement legislation is discussed in
detail in that chapter. However, a number of observations
are made in the context of the Deed of Settlement.
Timing of settlement legislation and meaningful
input to process
All recent Deeds of Settlement contain a provision that
the Settlement Legislation cannot be introduced into
Parliament until the post-settlement governance entity
has notified the Crown that the draft Settlement Bill is
satisfactory. The Deed of Settlement will set a time limit
within which the settlement legislation must be introduced
to Parliament.
Drafting settlement legislation
The process of drafting settlement legislation will require
the initial input of the Parliamentary Council Office
(PCO). The PCO and Office of Treaty Settlements will
exchange various drafts before a draft is provided to the
governance entity for review and comment.
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The post-settlement governance entity needs to ensure it
has enough time to participate in a meaningful way in the
process. The Deed of Settlement provides for the postsettlement governance entity to ‘sign off ’ the settlement
legislation, but obviously the governance entity needs
access to legal resources and other advice before its signs
off the settlement legislation.

Future mandated bodies should discuss this point with
the Crown.

The governance entity may find it in their interest to
ensure that a clause is inserted in the Deed of Settlement
that provides for the drafting and introduction of the
settlement legislation within a certain period. It has been
done before. For example, the Affiliate Te Arawa Deed of
Settlement provided that the settlement legislation must
be proposed for introduction to Parliament within nine
months ‘…(and earlier if possible)…’

Discontinuance of all proceedings related to claims
A key outcome of Settlement is that the claims will be
settled. Neither the governance entity nor any member
or group of members of the claimant group will have
the ability or right to pursue those claims in the future.
To that end, the Deed of Settlement will require the
governance entity to use its best endeavours to deliver to
the Crown notices of discontinuance to all proceedings
related to the claims.

Content of settlement legislation
The Deed of Settlement will provide that the settlement
legislation must include all matters required by the Deed
of Settlement to be included in the settlement legislation.
Not all matters in the Deed of Settlement require
settlement legislation and the Deed will specify where
settlement legislation is required. The mandated body
needs to work closely with the Crown to ensure that the
Deed of Settlement clearly identifies and sets out where
settlement legislation is required.
Post-settlement governance entity support for other
legislation
The Deed of Settlement will provide that the governance
entity must support the passage of the settlement
legislation through Parliament. This is to be expected
and should be of no surprise to the post-settlement
governance entity. As noted, the settlement legislation
cannot be introduced until the governance entity has
signed it off.
Some recent Deeds of Settlement also require the
governance entity to support any other legislation needed
to support the settlement.
For example the Affiliate Te Arawa Deed of Settlement
provides that the governance entity must also support any
other legislation required to: give effect to the Deed, to
achieve certainty in respect of the obligations undertaken
by a party, and to achieve a final and durable settlement.
Mandated bodies should take heed of this development.
The major issue is that the governance entity is required
to support other legislation without the same signing off
veto it has to its own settlement legislation.

Other actions to complete settlement
Most or all of the following clauses will have been provided
in the Terms of Negotiations and/or AiP. Most are
straightforward although a few matters are worthy of note.

The threshold of ‘best endeavours’ imposed on the
governance entity is quite high and amounts to more than
‘reasonable endeavours’. Furthermore the requirement
to deliver notices ‘signed by the applicant or plaintiff ’ in
some instance simply may not be able to be met by the
governance entity due to the applicant or plaintiff being
against settlement in the first place.
To avoid any breach of this clause the governance entity
needs to be mindful of its obligations. Although the Deed
will provide a clause which allows the Crown to ‘mop up’
such proceedings by introducing legislation, that clause will
not absolve the governance entity of its own obligations.
Settlement removes jurisdiction of Waitangi Tribunal
The settlement legislation will remove the jurisdiction
of the Tribunal in respect of the claims. The Crown also
typically requires a clause in the Deed of Settlement which
enables them to advise the Tribunal about the settlement
and to request the Tribunal to amend its register to reflect
the settlement.
Termination of landbank arrangements
The Deed of Settlement will require that the Crown may,
after the settlement date, cease to operate the landbank
arrangement for the relevant claimant group. The essence
of this is that the landbank is no longer required due to
the Deed of Settlement containing all settlement redress
the claimant group has agreed to.
While that makes sense, it is important for the postsettlement governance entity (and associated claimant
group) to be aware of two things:
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First, it is quite possible and even likely that the landbank
will remain in place for some time to settle other claimant
group claims. If that is an issue for the governance entity
it needs to discuss this with the Crown at the outset;
Second, the landbank may still, in effect, operate for the
governance entity in a limited manner – to the extent the
governance entity has been able to negotiate a Deferred
Selection Process and/or Right of First Refusal. This is
discussed later.
Summary of redress
Assuming the relevant clause of the most recent Deed of
Settlement is replicated in any future Deed of Settlement
this clause is not commented on as it contains a summary
only and is specifically stated as not being an operative
part of the Deed of Settlement.
The guide is now at the ‘meat’ of the Treaty settlements.
The next chapters discuss key elements of the three main
redress components. A glossary of terms is attached as an
appendix at the end of this Guide.
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Introduction – The Historical Account
Recommended details in Agreement in Principle
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Structure of historical account
Research underpinning the claims
First draft – who writes it?
Crown response to the draft
Crown tries to relitigate historical arguments
Form of the historical account
Crown Acknowledgements
Claimant group statements
Acknowledgements for land wars and
confiscations (raupatu)
Crown purchases
Land wars
Loss of life and imprisonment
Raupatu / confiscation / landlessness
Compensation Court
West Coast Commissions / reserved lands / public works
Contribution to New Zealand
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Te Uri o Hau
Affiliate Te Arawa Iwi/Hapū
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Crown Apology
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Generic apology to iwi/hapū
Treaty breach
Land wars and confiscations (raupatu)
‘Rebels’
Cumulative damaging effects of Crown actions
Mana and rangatiratanga
Seeking closure
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Key points
•
•
•
•
•
•
•
•

Negotiators should consider what their people want to see in the historical account, Crown acknowledgements
and apology so that it is meaningful for them.
Ensure negotiators have a comprehensive body of evidence before beginning talks with the Crown
Seek independent advice if unsure about any aspect of your planned programme
Negotiators should keep the initiative by writing the first draft of the historical account rather than leaving it to
the Crown
In the historical account let the story speak for itself
Be wary of the Crown wanting to re-litigate historical arguments for Treaty breaches already identified in the
Waitangi Tribunal process
Obtain copies of all Crown acknowledgements and apologies that align with your Treaty grievances and find the
type of text that best suits your claimant group
Consider working on the Crown acknowledgements and apology at the same time as drafting the historical
account
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Introduction
The Apology redress originated out of a desire from
some groups to have the Crown proffer an apology. It is
through the negotiation of the Apology redress that the
negotiators and Crown directly discuss the historical
grievances of the claimant group. To date, apology
redress has usually consisted of an historical account,
Crown acknowledgements of Treaty breach and an
apology.
The ‘historical account’ is an important document, it:
• provides claimants with an opportunity to record a
description of events and Crown actions leading to
their key grievances, and
• sets the parameters for the Crown’s acknowledgement
and apology and reference to historical grievances.
The final version can take painstaking and detailed
negotiation but that is not always the case. Of all areas
in the AiP, the historical account is where possible
further negotiation and discussion is flagged. For
example one AiP notes a ‘draft of a substantively agreed
historical account… will be subject to further editing and
amendment for style, format and tone’. This may reflect
that both parties may want to have another go at editing
it later in the negotiations and that overlapping claim
consultation may mean the form of the account may
change.
Recommended details in Agreement in Principle
There is significant variation in the detail in different
AiPs. For instance the Aupouri AiP merely notes topics
that ‘…have been identified for discussion…’ without
providing any substantive text, whereas the Ngati
Whatua, Ngā Raurū Kiitahi and Te Arawa AiPs provide
‘substantive draft’ historical accounts.
Historical accounts tend to be summaries of the events
that led to the Treaty grievance and claim. They are
usually cast in a factual, neutral manner. The facts are
able to speak for themselves.
Comprehensive evidence required
To produce a comprehensive historical account,
claimants require an extensive body of evidence produced
to a high professional standard – mere unsubstantiated
assertion is not sufficient.
For example, if negotiators assert that land was taken for
public works without compensation, the Crown will want
to see the evidence. This is because if statements in the
historical account can later be proved factually wrong,
the public can raise questions about the robustness

of the process and validity of claims. Office of Treaty
Settlements will seek the advice of its own and Crown Law
Office historians, who will critique claimant allegations
with a great deal of vigour.
Structure of historical account
In terms of structure, the historical account usually
begins with a description of the claimant group, their
rohe, and their associations with the land. Paragraphs
dealing with the key historical issues follow. The account
should include comprehensive, accurate and footnoted
cross-references to the main body of casebook or
claimant research on which it is based. Although there
are no footnotes in the Deed of Settlement they are a
useful tool in the negotiation process and may be released
publicly to assist with any challenges to the veracity of the
account.
Research underpinning the claims
Claimants whose research meets casebook standards
or who have a Tribunal report will be well equipped
to engage with the Crown over the historical account.
Claimants who enter negotiations before a Tribunal
inquiry or before the casebook is prepared will develop
their research programme in conjunction with the Trust
and Office of Treaty Settlements. Their historical account
will flow from this.
It serves the interest of all parties if the claimants have
a comprehensive body of research covering all aspects
of their claims, given that finality and comprehensive
settlement is the desired outcome. Claimants who are
unsure about any aspect of their research programme
should seek independent advice.
There are significant resource disparities between the
mandated body and the Crown and negotiation of the
historical account can illustrate this disparity. Claimants
often have the advantage of knowing their history and
grievances very well. Consequently the mandated body
might not expect to be challenged or questioned on its
‘own history’ but it does occur. Often it comes down
to the point of the Apology redress; the Crown and
negotiators may have different views on the history and
part of the settlement process is for the parties to explore
those views so they develop a better understanding of
each others’ perspective and ideally reach some level of
agreement. This usefully highlights the great importance
of negotiation preparedness.
First draft – who writes it?
Office of Treaty Settlements can produce the first draft
of the historical account, after agreeing the subject (or
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paragraph) headings and terms of reference with the
mandated body. Office of Treaty Settlements can thus set
the tone and structure of the document.
Negotiators may wish to construct the first draft
themselves and invite Office of Treaty Settlements to
comment, rather than the other way around. Claimants
who produce the first draft are more likely to ensure
the structure of their account better reflects their
particular concerns and priorities. In short, the claimants
themselves are recommended to attempt, as far as
possible, to set the terms of reference and determine
subject headings.
Keep in mind that at the end of the day both parties
need to agree on the text of the historical account.
Consequently a collaborative approach to drafting can
potentially cut down a lot of time taken playing ‘ping
pong’ with drafts.
In reality the drafting process can take place in a number
of ways. Negotiators may want to put in quite a lot of
effort to reach agreement on the structure of the account
(subject headings and a broad outline of what needs to be
covered, including any examples they particularly want to
emphasise) before drafting begins as this will give them
something to hold the drafter accountable to.
On the other hand negotiators may want to agree an
approach where just one section of the account is drafted
in the first instance, so both sides can get a sense of the
negotiation process. This also prevents one side putting
in a huge amount of work only to discover that the other
party may not agree with their approach at all; this
can waste months of negotiating time and prolong the
process. It is also often a way for the parties to get used
to working together and get familiar with each other’s
perspectives and can help focus the negotiations. It often
also assists the claimant negotiating team participating in
the process because it means they can focus on one area
of research at a time.

with details of the claim and the history of the claimant
group. Negotiators may need the help of a qualified,
experienced historian who understands this is no time for
obscure academic debate or point scoring. The account
must simply set out the essentials of the claim and the
nature of the relationship between the claimants and the
Crown, in a clear narrative form.
Most claimants to date have not necessarily worked from
trying to distil down vast amounts of research (though
that might logically be where a professional historian
would start), but from working up through what their key
issues are. This may involve constructing bullet points
of their key grievances, with examples. This generally
shapes a narrative that is filled and checked against
research on particular issues. This approach generally
allows more negotiator control of the process.
The draft will go through several versions before
agreement is reached between the parties. Much ‘cut and
thrust’ can take place during negotiation. Negotiators
should consider bringing in an historian to attend
negotiations during this period. Record in writing all
agreements reached during negotiation and ensure
the parties confirm matters covered and agreed at the
conclusion of each discussion, preferably at the end of
each day.

The Crown’s key concern in the historical account process
will be getting a sense of what issues are most important
to the claimant group, and those are often things that the
claimant groups speaks most convincingly on.

Claimants who already have an historian doing their
Tribunal research will be well positioned to prepare an
historical account and the historian will be familiar with
the evidence. In most negotiations claimants have chosen
to drive the historical account drafting from within their
own negotiation team, using the skills of a professional
historian either behind the scenes or on an ‘as needed’
basis. Sometimes this has been a deliberate decision on
the part of the negotiators. Even if their team does not
necessarily have ‘historian’ skills they have considered it
important that they own the process, get to talk directly
to the Crown about their grievances without professional
assistance, and are able to explain the finally agreed
text to their people in their own terms. This has been
successful for a number of claimant groups, particularly
where they consider they are able to be strong advocates
for their own view on history and want to have direct
discussions with the Crown.

Constructing the draft
How do claimants go about constructing their draft
historical account? Distilling what may be many hundreds
(or thousands) of pages into a concise document of 5,000
words or less is not easy, particularly as the document
should be readily understood by a layperson unfamiliar

It is more difficult for claimants who rely on district
‘overview’ research produced in connection with a
‘modular’ claim, for example the Central North Island, by
an historian met only briefly. In such cases the Trust plays
an important role in matching the claimant group with an
appropriate historian, and ensuring the relationship is
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conducted and maintained in a way that ensures mutual
trust and confidence. This is essential.
Producing the draft
The best approach for the initial draft may be producing
progressively shorter summaries of claim research for
claimants to consider and approve. This will assure
claimants that the final short draft was constructed
appropriately without serious omission or unnecessary
embellishment.
Negotiators should be aware that it is not necessary to
have an historian produce the first draft – some claimants
have drafted a historical account to a high standard. With
this option negotiators might use professional advisors
only when necessary.
Crown response to the draft
The historian should anticipate and advise claimants of
possible Office of Treaty Settlements responses to the
draft, based on other historical accounts prepared for
other claimants and expressions of Crown policy on
Office of Treaty Settlements’ website or in the Red Book.
If the claimants have been involved in a Tribunal hearing,
Crown counsel’s opening and closing submissions
may indicate the Crown’s likely position on the range
of historical issues. It may be useful for the claimants
and the historian at an early stage, to develop a set of
‘bottom lines’ beyond which they are not prepared to
compromise, and fall-back positions on other issues
where they can show more flexibility.
Additional research after negotiations begin
Office of Treaty Settlements and/or the negotiators may
identify matters requiring further research during the
historical account negotiations, usually because of new
questions asked of the research. This will rarely occur if
claimants have adequate research but if there are gaps,
Office of Treaty Settlements may insist on conducting
its own research, or on a ‘joint commission’. Under
these circumstances the Crown does not usually require
a financial contribution from claimants. However, it is
far better to ensure that research is completed to a high
standard before entering negotiations.
Crown tries to relitigate historical arguments
If negotiators already have a Waitangi Tribunal report
they should be wary and resist attempts by Office of
Treaty Settlements or Crown Law to relitigate historical
arguments during negotiations. For example, the Crown
should have to explain why it refuses to acknowledge any
Treaty breach identified by the Tribunal. The negotiators

should not have to re-argue what they presented to the
Tribunal. Indeed, it could be argued that the Crown is not
negotiating in good faith if it brings up historical matters
that it did not raise before the Tribunal.
Keep in mind, however, that Tribunal findings are not
binding on either party and in some cases the negotiators
might not agree with Tribunal findings and want to have
further discussions on those issues with the Crown.
Strong arguments have been put forward that the
Crown should be prepared to work concurrently on the
historical account and the acknowledgements/apology.
Why waste time on parts of the historical account if
the Crown has no intention of acknowledging them? In
that light, negotiators could consider requiring that the
draft acknowledgement and apology be written as the
historical account progresses. In some cases negotiators
may want the historical account to include text for
which they have no intention of seeking a Treaty breach
acknowledgement from the Crown.
The record of events for each claimant group is unique to
them, therefore the Guide does not compare historical
accounts agreed to date. What will be of interest is that
historical accounts, although unique, do adhere to certain
themes. Future claimant groups will find some of these
themes relevant to their particular circumstances.
Form of the historical account
The historical account usually begins with a statement
along the lines of:
This section sets out an Historical Account of the
events upon which the Crown’s acknowledgements
and apology are based.
In some instances ‘acknowledgement’ is omitted, and
‘apology’ is omitted in others.
This is normally followed by a description of the claimant
group’s rohe with variations as follows:
• Ngāti Tūwharetoa describe their rohe as running
from … to…
• The area of the Ngā Raurū Kiitahi rohe was
approximately 210,000 hectares…
• Ngāti Awa claim that prior to 1866 they exercised tino
rangatiratanga as tangata whenua from time to time
over their rohe including: (named places)…
• The Affiliate Te Arawa Iwi/Hapū traditionally
exercised customary interests within the
approximately 1,150,000-acre area from…. to...
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Some Deeds of Settlement also list ‘places of historical
and cultural significance’ to the claimant group.

•
•

From this point each historical account is specific to
the claimant group and it is not feasible to compile a
‘template summary’.
As noted, some phrases imply that the Crown is prepared
to accept a statement being in the historical account
without actively showing that the Crown agrees. Some
statements are of iwi traditional knowledge and the
Crown may not consider it appropriate for the Crown
to endorse them. Other statements are more about the
iwi recording their interpretation of historic events; the
‘considers’ statements.
A range of examples shows these trends:
• Ngāti Tūwharetoa state that prior to 1840 they were
actively engaged in the cultivation [of produce for sale
and barter with Europeans].
• According to Ngāti Tūwharetoa a number of those
killed [by the Crown] were providing customary
hospitality to those being pursued by the Crown.
• Ngāti Tūwharetoa viewed the awards of these blocks
as a tribal endowment.
• Ngāti Tūwharetoa state that [loss of lands] has had
an ongoing impact on the spiritual and physical
relationship of the iwi with the land.
• This may have led to some Ngā Raurū to consider
selling land to the Crown.
• Ngā Raurū tradition records that they suffered
significant loss of life in the war that followed.
• Ngā Raurū considers that the nineteenth century use
of this term to describe the Crown practices tarnishes
the meaning of ‘takoha’ and that the use of takoha to
obtain land was improper.
• Ngā Raurū considers that its interests have been
detrimentally affected by a succession of pieces of
legislation (muru).
• Ngāti Awa claim that in 1865, they were essentially
autonomous, economically prosperous and actively
engaged in trade and commerce.
• In 1864 according to the traditions of Ngāti Awa,
certain hapū … joined a combined force … to lend
assistance to the Waikato tribes who were resisting
the unjust invasion of their lands by the Crown and
colonial forces.
• Ngāti Awa considers that this change in the land
tenure system was imposed upon them.
• Te Arawa regard these provisions as
acknowledgement of their ownership of the lakes.
• While the evidence is inconclusive, Te Arawa consider
that they were not consulted.

•

•

Te Arawa state that their mana was deeply affected by
the decline in native species.
Te Arawa state that the environmental degradation
of the lakes has affected the mana and wairua of the
lakes to Te Arawa.
Affiliate Te Arawa Iwi/Hapū consider that, during the
periods when monopoly conditions applied it is likely
to have decreased land prices.
The Affiliate Te Arawa Iwi/Hapū harbour a strong
sense of grievance over this Crown action [Geothermal
Energy Act 1953] and consider that the Crown has
failed to protect the interests of Affiliate Te Arawa Iwi/
Hapū in relation to the geothermal resource.

In each case above, the underlined text shows the
claimant group point of view without that view being
explicitly agreed with by the Crown. For example,
consider the difference in meaning between the next pairs
of statements:
a) Ngāti Tūwharetoa state that prior to 1840 they were
actively engaged in the cultivation [of produce for sale
and barter with Europeans].
b) Prior to 1840 Ngāti Tūwharetoa were actively
engaged in the cultivation [of produce for sale and
barter with Europeans].
Clause (a) above is the Ngāti Tūwharetoa view, whereas
Clause (b) is a statement of fact in which there is no hint
of Crown disagreement. The example below is similar.
a) Ngā Raurū tradition records that they suffered
significant loss of life in the war that followed.
b) Ngā Raurū suffered significant loss of life in the war
that followed.
Crown acknowledgements
As opposed to the historical account, which is an agreed
statement of historical events, the acknowledgements
are made only by the Crown. But they do form part
of the settlement redress package in any Deed of
Settlement and all mandated bodies are encouraged to
participate proactively with the Crown to secure the
acknowledgements desired by the claimant group.
Claimant group statements
Interestingly, some instances provide that the Crown
acknowledges that the claimant group holds a certain
belief on a particular issue. Such a statement is used as
a means of recording the mandated body’s views on an
issue in a way that the Crown would not; either by itself,
or jointly with the claimant group. It is likely that such
statements will have followed significant and perhaps
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heated discussions with the original request of the
mandated body that the Crown make that statement itself.
The acknowledgements have varied somewhat between
settlements. It is incumbent upon the mandated
body to be familiar with these acknowledgements
and negotiate suitable acknowledgements for its own
claimant group. The Red Book (page 85) defines Crown
acknowledgements as:
‘… the Crown accepts its responsibility for breaches of the
Treaty of Waitangi and its principles and may go on
to recognise:
• the pain and suffering caused by the grievances
arising as a result of the Crown’s breaches of the
Treaty and its principles
• contributions the claimant group has made to the
public benefit, and
• the consequences of the breach, including
landlessness and social impacts.’
In the six Deeds of Settlement looked at in this chapter,
Crown acknowledgements range from one to three pages.
It is not feasible to summarise them, but at a
minimum negotiators should obtain full copies of
any acknowledgements which align with their main
Treaty grievance; for example negotiators of raupatu/
confiscation grievances are advised to familiarise
themselves with the acknowledgements in the Ngā Raurū
Kiitahi, Ngāti Awa and Ngāti Tūwharetoa (Bay of Plenty)
Deeds of Settlement. In fact it would be prudent to have
read the full Deed for each, looking for similarities and
precedents.
Anecdotal evidence suggests that negotiators tend to
prefer ‘breaches of the Treaty…’ as opposed to ‘breaches
of the Treaty of Waitangi and its principles’. But the
Crown is not likely to move on this issue.
These acknowledgements will, of course, be closely tied
to the historical account that lays the platform for this
section, which is in two parts:
Acknowledgements for:
1. land wars and confiscations (raupatu)
2. other types of Treaty breach.
Acknowledgements for land wars and
confiscations (raupatu)
The introductory paragraph usually sets out the
background:
‘The Crown acknowledges that the people of
Ngāti Tūwharetoa have sought acknowledgement
of their grievances since the raupatu and that

recognition of these grievances is long overdue.
The Crown hereby acknowledges the legitimacy of
the Ngāti Tūwharetoa historical grievances and
makes the following acknowledgements:
This is usually followed by a number of sections each
of which begins ‘The Crown acknowledges [that]…’
Representative examples from the three Deeds of
Settlement have been grouped under sub-headings for
ease of use.
Crown purchases
• Crown purchasing […] created tensions that
contributed to the continuation of the Taranaki wars;
• elements of the [Crown] purchase constituted a breach
of the Treaty of Waitangi and its principles;
Land wars
• Ngāti Awa suffered loss of life and destruction of
property [by Crown military action];
• Ngā Raurū Kiitahi suffered the destruction of their
homes, property, cultivations and taonga at the
Crown’s hands during the wars and as a result of the
Crown’s ‘scorched earth’ policy;
• Ngāti Awa were not in rebellion and were unfairly
labelled as ‘rebels’ and ‘tangata hara’;
• the destructive effect of the events on the social
structure, mana, and rangatiratanga of the hapū
involved [who were rendered landless and leaderless];
• the wars constituted an injustice and were in breach
of the Treaty of Waitangi and its principles;
Loss of life and imprisonment
• the sense of grievance suffered by Ngāti Awa in
relation to the arrests, trials, imprisonment and
execution of leaders of Ngāti Awa hapū;
• remains of men were interred without ceremony in
prison;
Raupatu / confiscation / landlessness
• Ngā Raurū Kiitahi were forced into exile from their
rohe and rendered homeless […] and remained
without permanent homes until they received the
reserves to which they were entitled after the West
Coast Commissions of Inquiry;
• Ngāti Awa were deprived of tribal land and resources
[…] and were unable to exercise rangatiratanga over
them;
• its confiscation of Ngāti Tūwharetoa lands by means
of the New Zealand Settlements Act 1863 extinguished
Māori customary title to land (and deprived Ngāti
Tūwharetoa of tribal land and resources);

166

Crown Forestry Rental Trust
Historical Account, Crown Acknowledgements and Apology

•

•
•

confiscation of Ngāti Awa land had a devastating
effect on the welfare, economy and development of
Ngāti Awa and deprived the iwi of many wāhi tapu,
access to natural resources and opportunities for
development;
confiscation was unjust, unconscionable, and a
breach of the Treaty of Waitangi and its principles;
the cumulative effect of the Crown’s actions and
omissions […] left Ngāti Awa virtually landless […] the
Crown’s failure to ensure that Ngāti Awa were left with
sufficient land for their present and future needs was
a breach of the Treaty of Waitangi and its principles;

Compensation Court
• prejudice created by the confiscation was
compounded by inadequacies in the Compensation
Court process;
• in many cases the Compensation Court validated
prior arrangements made by a Crown official
regarding the distribution of land in this area;
• the confiscations were indiscriminate in that the
Crown failed to return land in full to those it did
not consider to have been involved in the actions
[considered to be loyal] that prompted the confiscation;
• the Compensation Court (and the Native Land Court)
awarded land to individuals rather than iwi or hapū;
this was not consistent with customary tenure and
made those lands more susceptible to partition and
alienation; this contributed to further erosion of the
traditional tribal structures which were based on
collective tribal and hapū custodianship of land;
• the compensation process relocated Ngāti Awa hapū
from land they had traditionally occupied to those
belonging to other Ngāti Awa hapū which further
exacerbated traditional tensions between those hapū;
• Ngāti Awa land, including wāhi tapu, was awarded to
other iwi who then frequently alienated those lands
soon after award;
• delays in implementation of Compensation Court
awards and systematic Crown acquisition of Ngā
Raurū Kiitahi interests meant that ultimately Ngā
Raurū Kiitahi received only [3/17] of the land granted
by the Compensation Court;
• following the vesting of title under native land laws
Ngāti Awa land holdings […] were further reduced
by the taking of land for payment of survey fees and
Crown purchases and other sales;
• these actions eroded the traditional social structures,
mana and rangatiratanga of Ngāti Tuwharetoa; the
Crown failed to adequately protect Ngāti Tuwharetoa
from the impact of these actions and this was a breach
of the Treaty of Waitangi and its principles;

West Coast Commissions / reserved lands /
public works
• the West Coast Commissions were inadequate in their
scope and did not address the injustices perpetrated
by the confiscations;
• the reserves formalised by the Commissions were not
sufficient for the ongoing needs of Ngā Raurū Kiitahi
within the confiscation boundary;
• the imposition of Settlement Reserves including the
regime of perpetually renewable leases and the sale
of land by the Public and Māori Trustees […] have
ultimately deprived Ngā Raurū Kiitahi hapū of the
control and ownership of the minimal land set aside
for them;
• public works legislation allowed for compulsory
taking of land if agreement could not be reached;
• the Crown has failed to ensure that sufficient land
was retained by Ngā Raurū Kiitahi for their present
and future needs and this failure was a breach of the
Treaty of Waitangi and its principles;
Contribution to New Zealand
• ancestral lands alienated from Ngāti Awa have
made a significant contribution to the wealth and
development of the nation;
• other resources (such as geothermal) taken without
consent of Ngāti Tūwharetoa have made a significant
contribution to the wealth and development of the
nation;
• the contribution that Ngāti Awa has made to the
defence of the nation in New Zealand’s war efforts
overseas.
Acknowledgements for other types of
Treaty breach
This section looks at acknowledgements for breaches
other than those associated with land wars, raupatu /
confiscations. Examples come from Te Arawa Lakes,
Te Uri o Hau and the Affiliate Te Arawa Iwi/Hapū.
They are included to demonstrate the wide range of
acknowledgements negotiators might expect to draw
from the Crown. As noted, claimants should familiarise
themselves with the full text of settlements which are
similar to theirs.
Te Arawa Lakes
• The Crown recognises that Te Arawa value the Te
Arawa Lakes and the lakes’ resources as taonga. The
Crown acknowledges the spiritual, economic and
traditional importance to Te Arawa of the lakes and
lakes’ resources.
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Other Crown acknowledgements to Te Arawa include:
• introduction of exotic fish significantly depleted the
indigenous species upon which Te Arawa depended
for food, hospitality, trade and koha;
• Te Arawa petitioned the Crown for several years
concerning depletion issues;
• some Te Arawa were prosecuted for fishing without a
licence;
• deliberate Crown delays in providing survey plans
and public maps to Te Arawa for the Native Land
Court hearings caused a sense of grievance that is still
held today;
• it failed to review the annuity paid to Te Arawa as
part of the 1922 Agreement .. when it lost value as a
result of inflation and this was a breach of the Treaty
of Waitangi and its principles;
• Te Arawa has honoured its obligations and
responsibilities under the Treaty of Waitangi,
especially but not exclusively its war service overseas;
• Te Arawa has demonstrated a record of co-operation
with the Crown in relation to the lakes and the
benefits that Te Arawa expected to flow […] were not
always realised;
• past Crown actions have had a negative impact on Te
Arawa’s tino rangatiratanga over the lakes and their
usage of the resources;
• the pollution and degradation of several of the lakes
has caused a sense of grievance within Te Arawa;
• the significant contribution that the Te Arawa Lakes
have made to tourism and the wealth of New Zealand;
• the Crown recognises the longstanding grievances
of Te Arawa in relation to Crown acts and omissions
[…] expressed through petitions to Government… the
Crown acknowledges that it has failed to deal with
those grievances in an appropriate way and that
recognition of Te Arawa’s grievances is long overdue.
Te Uri o Hau
Main points in the Crown acknowledgements are:
• the Crown recognises that Te Uri o Hau endeavoured
to preserve and strengthen their relationship with the
Crown. In particular the early land transactions for
settlement purposes contributed to the development
of New Zealand and affirmed the loyalty of Te Uri o
Hau to the Crown;
• the benefits that Te Uri o Hau expected to flow from
this relationship were not always realised […] and did
not provide the economic opportunities and benefits
that Te Uri o Hau expected;
• a large amount of Te Uri o Hau land has been
alienated since 1840 and that it failed to provide
adequate reserves for the people of Te Uri o Hau […]
the failure of the Crown to set aside reserves and

•

•

•

protect lands for the future use of Te Uri o Hau was a
breach of the Treaty of Waitangi and its principles;
the operation and impact of the native land laws […]
had a prejudicial effect on Te Uri o Hau who wished to
retain their land and this was a breach of the Treaty
of Waitangi and its principles;
awarding of reserves exclusively to individual Te
Uri o Hau made those reserves subject to partition,
succession and fragmentation, which had a
prejudicial effect on Te Uri o Hau;
this loss of control over land has prejudiced Te Uri
o Hau and hindered their economic, social and
cultural development; and impeded their ability to
exercise control over their taonga and wahi tapu and
maintain and foster spiritual connections to their
ancestral lands.

Affiliate Te Arawa Iwi/Hapū
• The Crown acknowledges that it has failed to deal
with the longstanding grievances of the Affiliate
Te Arawa Iwi/Hapū in an appropriate way and that
recognition of the grievances of the Affiliate Te Arawa
Iwi/Hapū is long overdue.
Other Crown acknowledgements to Te Arawa include:
• it did not consult with Affiliate Te Arawa Iwi/Hapū on
native land legislation prior to its enactment;
• the operation and impact of the native land laws
[…] made the lands of Te Arawa more susceptible
to partition, fragmentation and alienation; this
contributed to the erosion of the traditional tribal
structures which were based on collective tribal and
hapū custodianship;
• it failed to take steps to adequately protect the
traditional tribal structures and this had a
prejudicial effect and was a breach of the Treaty of
Waitangi and its principles;
• the combined effect of actions such as the use of
payments for land before title was determined by the
Native Land Court; aggressive purchase techniques;
and the use and implementation of monopoly powers
over dealings in the land of Te Arawa meant that the
Crown failed to actively protect their interests in the
land they wished to retain and that this was a breach
of the Treaty of Waitangi and its principles;
• a large amount of land has been alienated since 1840;
• the combined effect of the Crown’s actions and
omissions has left some Te Arawa virtually landless;
• its failure to ensure sufficient land was left for their
present and future needs was a breach of the Treaty of
Waitangi and its principles;
• lands of particular significance to Te Arawa were
taken under pubic works legislation and these
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takings have impeded the ability of Te Arawa to
exercise control over their taonga and wahi tapu and
maintain and foster spiritual connections with those
ancestral lands;
the generosity of Te Arawa in gifting land containing
scenic sites to the nation;
Te Arawa consider the geothermal resource a taonga
and the passing of the Geothermal Energy Act and
the loss of lands containing geothermal features
for public works purposes have caused a sense of
grievance within Te Arawa;
The ongoing Te Arawa expectations of an ongoing
and mutually beneficial relationship with the Crown
were not always realised;
Twentieth century land development did not always
provide the economic opportunities and benefits that
Te Arawa expected;
Te Arawa have been loyal to the Crown in honouring
their obligations and responsibilities under the
Treaty of Waitangi – the Crown pays tribute to the
contribution made by Te Arawa to the defence of the
nation.

Crown Apology
The Crown provides an apology although some
negotiators have debated the merits of the Crown making
an apology to the claimant group. On the other hand a
number of claimant groups have demanded it as their key
item of redress. The reality is that the Crown insists on
making an apology, even if the negotiators do not want
one.
The Red Book (page 85) states that the Crown apology:
‘… is a clear response by the Crown to the matters
set out in the historical account and Crown
acknowledgements.’
It is vital, therefore, that the historical account contains
all matters and events that the negotiators consider to be
significant, and that the Crown acknowledges them.
The Crown apology is usually brief, no more than ten
short paragraphs. The examples below illustrate the main
themes in the six Deeds of Settlement reviewed in this
chapter. Negotiators are advised to study the full Deed of
Settlement for Treaty claims that are similar to theirs.
However, negotiators should bring to the table only what
they consider appropriate for their circumstances rather
than using a sweeping ‘shopping list’ approach. Keep in
mind that the apology (and acknowledgements) is drafted
around issues specific to the claimant group and the
evidence the negotiators bring to the table.

Generic apology to iwi / hapū
• The Crown makes this apology to Te Arawa, to their
ancestors, to their descendants and to the people and
hapū of Te Arawa.
• The Crown recognises the struggles of the ancestors of
Ngāti Tūwharetoa in pursuit of their claims for justice
against the Crown since the raupatu and hereby
makes this apology to Ngāti Tūwharetoa, to their
ancestors and to their descendants.
These are universal.
Treaty breach
• The Crown profoundly regrets and unreservedly
apologises for the breaches of Te Tiriti o Waitangi/the
Treaty of Waitangi and its principles acknowledged
above.
This is universal.
Land wars and confiscations (raupatu)
• The Crown profoundly regrets and unreservedly
apologises for its confiscation of Ngāti Tūwharetoa
lands and for the cumulative effect of its actions over
the generations, which have had a damaging effect on
the welfare, economy, environment and development
of Ngāti Tūwharetoa.
• The Crown profoundly regrets and unreservedly
apologises to Ngā Raurū Kiitahi for its actions during
the Taranaki wars, the destruction and demoralising
effects of these actions on Ngā Raurū Kiitahi, and loss
of life during the wars.
• The Crown profoundly regrets and unreservedly
apologises for the confiscation of Ngāti Awa lands
which was unconscionable.
‘Rebels’
• The Crown regrets that Ngāti Awa as an iwi have
borne the century-old stigma of being labelled ‘rebels’
and ‘tangata hara’ and that this has damaged the
self-esteem of the people.
Cumulative damaging effects of Crown actions
• The Crown profoundly regrets and unreservedly
apologises to Ngā Raurū Kiitahi for the cumulative
effects of its actions and omissions which have
undermined Ngā Raurūtanga. These effects […] have
resulted in the virtual landlessness of Ngā Raurū
Kiitahi. The suffering and hardship caused to Ngā
Raurū Kiitahi over the generations has continued to
the present day.
• The Crown profoundly regrets and unreservedly
apologises for the destructive impact and
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demoralising effects of its actions which have caused
significant damage to the welfare, economy and
development of Ngāti Awa as an iwi.
The Crown unreservedly apologises and profoundly
regrets that its actions, in failing to preserve sufficient
lands for Te Uri o Hau, have had pervasive and
enduring consequences, resulting in Te Uri o Hau
losing control over the majority of their lands.
The Crown profoundly regrets and unreservedly
apologises for the cumulative effect of its actions
over the generations which have undermined the
tribal structures and had a damaging impact on
the landholdings and development of the Affiliate Te
Arawa Iwi/Hapū.

Mana and rangatiratanga
• The Crown profoundly regrets its failure to
acknowledge the mana and rangatiratanga of Ngāti
Tuwharetoa.
• The Crown profoundly regrets its failure to
acknowledge the mana and Ngā Raurūtanga of Ngā
Raurū Kiitahi.
• The Crown profoundly regrets that past Crown
actions in relation to the lakes have had a negative
impact on Te Arawa’s rangatiratanga over the lakes
and their use of the lake resources, and have caused
significant grievance within Te Arawa.
Seeking closure
• Accordingly, with this apology, the Crown seeks to
atone for these wrongs and to begin the process
of healing. The Crown looks forward to building a
relationship of mutual trust and co-operation with
Ngāti Tūwharetoa.
Apologies usually finish with this forward-looking
paragraph.
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What cultural redress outcomes do you want from negotiations?
Create a list of sites of significance and obtain all relevant information, including ownership (Crown or local
authority)
Clarify your interests in each site
Make sure you have a good understanding of all the types of cultural redress relating to land
Be prepared to push for variations of cultural redress (for land) not yet used in a Deed of Settlement – but be
realistic
Carry out site suitability visits and due diligence before accepting any cultural redress land (regardless of which
management regime it will fall under)
Bring up place name changes early in the negotiation
Insist that agreements on how to handle overlapping claims are addressed to the satisfaction of the Crown and
negotiators; try to resolve them before signing the AiP
Do not sign an AiP until you are sure all major aspects of cultural redress are covered in sufficient detail

Remember…
•
•

•

Carefully estimate the level of management and costs associated with each type of cultural redress land
There is no point in extensive cultural redress if your post-settlement governance entity will not have the
administrative or financial ability to manage all sites, protocols and other relationships with the Crown and
local government
If a particular redress will not add value (in financial or cultural terms), do not accept it just because it is on
offer. Do not let the Crown make the settlement look bigger with fluff
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Introduction
Cultural redress is a significant part of most settlements.
As the title implies, cultural redress is a non-commercial
type of redress focussed on, but not exclusive to, sites
or areas of cultural, spiritual, historical or traditional
significance to the claimant group. The Red Book states
(page 96) that cultural redress is intended to ‘…meet
the cultural rather than economic interests…’ of the
claimant group.
The Red Book covers cultural redress on pages 96–144. It
sets out the Crown view on all aspects of cultural redress,
including what is not negotiable or feasible from the
Crown’s point of view because of existing legislation or
other reasons. Members of the mandated body should
become fully familiar with the text before they develop a
negotiating strategy.
This Guide should not be read as an endorsement of
Crown policy, it is a record of what has been negotiated to
this point. Negotiators who wish to challenge aspects of
the Crown’s position should do so, but first weigh up the
costs and benefits.
While there are limits on the redress the Crown will
provide, it is up to negotiators to investigate other unique
redress options if they consider they suit their claimant
group better. There are no guarantees, but negotiators
will not achieve desired cultural redress outcomes if they
do not attempt to negotiate them with the Crown.
As preliminary comment, the Guide suggests that:
• the mandated body focus on considering what
cultural redress will have most relevance for the
claimant group, and
• claimants do not seek a standard redress option if it
is not relevant to the claimant group or will impose
excessive maintenance costs.
Agreement in Principle and cultural redress
As emphasised several times in this Guide, negotiators
should ensure that all key elements of the desired
settlement package are clearly identified in the AiP. It is
unwise to leave important or substantive matters to be
dealt with after the AiP is signed.
An AiP may state that:
‘The cultural redress package is based on factors
such as the nature and extent of claims, the
redress sought […] and the instruments available
to the Crown.’

The AiP usually identifies specific sites and the conditions
of their transfer or association with the governance entity
Overlapping claims
Negotiators should try to resolve overlapping claim
issues before signing the AiP rather than risk having the
settlement stall or even be overturned at the later Deed of
Settlement stage.
The commentary on the Terms of Negotiations noted
the importance of overlapping claims and discussed how
to deal with them. An AiP usually states that all items of
cultural redress are subject to overlapping claim issues
being resolved and/or addressed to the satisfaction of the
Crown.
The key is the phrase ‘to the satisfaction of the Crown..,’
and this appears to override the view of the negotiators
(and overlapping claimants). Recently the phrase ‘…to the
satisfaction of the Crown and claimants…’ has been used.
Negotiators are advised to insist on this text.
The easier position for the Crown may be to remove
redress where cross-claim or overlapping claimants
protest to the Crown. However, where a vesting process
to accommodate overlapping claims is agreed it will be
set out in the AiP.
As the AiP will not contain full detail it will include a
clause that provides that the cultural redress is also
subject to ‘any other conditions set out […] relating to
specific items of cultural redress’.
Nature and scope of AiP
While the mandated body and the Crown may debate
the overall purpose and effect of the AiP, the AiP must
contain:
• the full nature and scope of settlement redress, and
• that the negotiations to a Deed of Settlement will
concern detail of that redress, not the agreement of
new redress.
AiP to contain nature and scope of redress sought
by negotiators
For recent AiPs the cultural redress clause typically
states that the AIP provides ‘…an outline of the proposed
cultural redress package’. It could be argued that this
wording gives the parties more scope to discuss and
negotiate further redress in the Deed of Settlement, but
it is better that the AiP sets out, as fully as possible, the
nature and scope of the redress sought by negotiators.
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Natural resources of general public interest
The Red Book notes (page 98) that the cultural redress
aims of the claimant group often involve natural
resources of general public importance that the Crown ‘…
owns and manages […] in the best interest of New Zealand
as a whole and in accordance with Treaty principles.’ The
significance of this and the policy behind it permeates
and affects all aspects of settlement redress. This is
discussed elsewhere in the Guide.
Agreement in Principle and cultural
redress properties
Crown offer of replacement sites
The vesting of cultural redress sites is subject to a number
of conditions. It is possible that not all sites will be vested
due to one or more conditions not being satisfied. In that
case the Crown should, in good faith, agree to work with the
mandated body to identify and vest suitable replacement
sites. Such a clause is not evident in all AiPs. The mandated
body should insist that this clause is included.
Replacement site suitability
Another matter for the mandated body is the physical
location and suitability of these sites. Sometimes site
visits or inspections have occurred after the AiP is signed
and it has been discovered that the site is not suitable for
the claimant group. Issues such as site access need to be
identified early. An inaccessible site is of little value.
The mandated body should undertake a site visit or
inspection before the AiP to ensure that the site is
suitable to it. Mutual acknowledgements in the Deed of
Settlement can then confirm that the negotiators have
visited sites, for example:
‘Ngāti Tūwharetoa and the Crown acknowledge
and record that prior to the date of this Deed, Ngāti
Tūwharetoa had the opportunity to inspect the cultural
redress Properties and satisfy itself as to the state and
the condition of the cultural redress Properties’ [Ngāti
Tūwharetoa Deed if Settlement, page 55].
Disclosure information and due diligence
The Crown will provide disclosure information for those
sites available for vesting. Although it would be ideal to
get all disclosure information before signing an AiP, this
is labour-intensive work and would add months to the
AiP process.
The mandated body may need to engage specialists to
undertake a comprehensive assessment of the proposed
site to enable them to fully assess the merits or otherwise
in becoming the owner of the particular site.

This process is very important and will need to be
completed before the Deed of Settlement is signed. An
example of this detail is recorded as ‘4.15 Disclosure
Information’ in the Ngati Awa Deed of Settlement.
Cultural or commercial redress?
In some instances aspects of cultural redress could be
viewed as commercial. For example, vesting part of the
Whakarewarewa Thermal Springs Reserve in the Te
Arawa Affiliate Iwi/Hapū AiP brings with it the right to
an ongoing rental stream from the current ‘tenant’, the
New Zealand Māori Arts and Crafts Institute.
From the perspective of a mandated body, such examples
are useful in illustrating the manner in which the overall
‘value package’ of a settlement can be increased without
being counted as part of the financial and commercial
redress amount. This takes on importance for both
parties when the impact of the relativity clause is looked
at (see Relativity section in the Financial and Commercial
Redress chapter).
Multiple site owners
A mechanism in some AiPs reflects the fact that more
than one claimant group may have an interest in a
particular site. Two examples are:
• the Ngā Raurū Kiitahi AiP which provides a
mechanism for joint ownership of the Rehu Village
site with Ngāti Ruanui, and
• the Te Arawa Affiliate Iwi/Hapū AiP mechanism which
enables a number of sites including the Te Ariki site to
be shared with other Iwi/Hapū.
Other land/reserves
When the parties sign the AiP it is possible there are other
sites which could be transferred to the claimant group but
for which specific agreement has not yet been obtained.
Such sites might include Crown and/or local authority
owned and/or managed areas. In such a case, the
AiP should contain a clause setting out a process for
engagement with the relevant parties before a Deed of
Settlement is signed.
Conditions of cultural redress properties
An AiP usually states that vesting cultural redress
properties is (where relevant) subject to:
a. further identification and survey of sites where
appropriate
b. confirmation that no prior offer back or other third
party right such as those under the Public Works
Act 1981 exists in relation to the site and that any
other statutory provisions that must be complied
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c.
d.

e.
f.
g.

h.

i.

with before the site can be transferred are able to be
complied with
any specific conditions or encumbrances to each title
and included in the tables
any rights or encumbrances (such as a tenancy, lease,
licence, easement, covenant or other right or interest
whether registered or unregistered) in respect of the
site to be transferred, either existing at the date the
Deed of Settlement is signed, or which are advised in
the disclosure information as requiring to be created
creation of marginal strips where Part IVA of the
Conservation Act 1987 so requires
Sections 10 and 11 of the Crown Minerals Act 1991
The rights of obligations at the Settlement Date of
third parties in relation to fixtures, structures or
improvements
any other specific provisions relating to cultural
redress properties that are included in a Deed of
Settlement
the Crown confirming the nature and extent of
overlapping claims to the sites, and being satisfied that
these interests have been appropriately safeguarded.

After signing the AiP, the Crown will prepare disclosure
information for each site and provide that information
to the mandated body. If any properties are unavailable
for transfer (because of a – i above), the Crown has no
obligation to substitute other properties, but in good
faith, will consider alternative redress options.
Unless otherwise specified, the governance entity will be
responsible for the maintenance of the cultural redress
properties, including future pest control, fencing,
interpretation material, required biosecurity responses
and refuse removal as required. The governance entity
will also become liable for payment of any rates after
transfer of the properties.
Other interests
In some AiPs, clauses cover the scenario where there are
likely to be multi-claimant group interests (other than for
fee simple redress, discussed above), but where only one
claimant group currently has a mandated body.
For example, the Ngā Raurū Kiitahi AiP provides such
a mechanism in relation to Mount Taranaki and the
Whanganui River.
‘Equivalent’ clause
Sometimes, in order to save time, it is possible to have an
‘equivalent’ clause so that post-AiP negotiators are able
to negotiate detail that is no less favourable than that
provided by previous benchmark settlements.

Inherent in that, is that the mandated body is fully
conversant and familiar with the detail in that other
settlement.
For example, the Ngā Raurū Kiitahi AiP provides a clause
which confirms that ‘…Ukaipō entitlements will, in
substance, be on similar terms to those provided in recent
Taranaki settlements’.
Note: This also provides a level of security to the Crown
because it limits the boundaries of the negotiation. In
each case, weigh up the advantages of using this clause.
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Waikato-Tainui: the Waikato River draft AiP
In May 2007 Waikato-Tainui negotiators signed a draft AiP with the Crown for settlement of the historical claims of
Waikato-Tainui in relation to the Waikato River. The Crown Acknowledgements include the statements:
The Crown acknowledges the importance to Waikato-Tainui of the principle of te mana o te awa arising from
their relationship with the Waikato River... The Crown seeks a Settlement that will recognise and sustain the
special relationship Waikato-Tainui have with the Waikato River.
The AiP deals primarily with management issues and provides a number of redress mechanisms to protect WaikatoTainui interests, other iwi river interests and the interests of the Crown and third parties. The most interesting and
unique aspect of this AiP is the proposed co-management arrangements. These are highlighted below.
Guardians Establishment Committee
To be formalised as soon as practicable after the AiP is signed, the Committee comprises:
a) five members to represent Waikato-Tainui
b) four members appointed by Ministers of the Crown to represent the interests of all New Zealanders, and
c) one member nominated by Environment Waikato (regional council) to represent the regional community interest.
The purposes of the Committee are to develop an initial vision for the Waikato River, based on the Waikato-Tainui
objectives and any additional objectives to represent the interests of all New Zealanders; and to develop an initial
Strategy that is to implement and promote the vision. This agreed vision will be included in the Deed of Settlement
and settlement legislation. The AiP further states that:
The Guardians Establishment Committee will act in a manner that is consistent with and achieves co-management.
This will be achieved, among other means, by dialogue with local authorities, management agencies and regulatory
authorities.
Guardians of the Waikato River
The Guardians – a statutory body – will be provided for in the Deed of Settlement and settlement legislation. It will
be composed of a number of members to represent Waikato-Tainui and other iwi with interests along the Waikato
River, and an equal number from the Crown and Environment Waikato.
Its primary function will be to: ‘finalise and approve the initial Strategy to implement the Vision’, and ‘… as
necessary, develop arrangements to achieve Co-management with persons … exercising powers to carrying out
functions under any Act that affects the Waikato River’.
Waikato River Statutory Board
This will be a statutory body consisting of four Waikato-Tainui representatives and four current Environment
Waikato councillors. Its purpose will be to:
… assist the implementation of the Vision and those parts of the Strategy that relate to Environment Waikato’s
responsibilities through enabling Waikato-Tainui’s effective participation in decision-making under the RMA and
the Local Government Acts that affect the Waikato River.
Protocols with Ministers of the Crown
These protocols with relevant Ministers, ‘will reflect the intention of the settlement to achieve Co-management, and
will be drafted and agreed between Waikato-Tainui and the Crown before any Deed of Settlement is signed’.
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Waikato-Tainui will establish the Waikato River Trust as the post-settlement governance entity and the Trustee of
that Trust will be Te Kauhanganui o Waikato Inc through its executive committee. The Trustee will receive, hold and
manage any financial redress and exercise the powers and functions conferred on Waikato-Tainui under the Deed of
Settlement and settlement legislation.
What’s new in this AiP
The process breaks with the usual pattern in that the Draft AiP is in the public arena and must be approved by both
the Waikato-Tainui representative organisation (Te Kauhanganui) and Cabinet before it can be signed. All other AiPs
have been signed by the parties before they were released to the public.
Another significant point is that a number of key matters are identified for detailed negotiation after the AiP is
signed. As discussed elsewhere in this Guide, negotiators have a stronger position if all substantive matters are
noted in the AiP. The potential for deadlock is increased in proportion to the number of important matters that
remain to be settled before the Deed of Settlement is initialled, including the ever-difficult financial redress, as well
as land adjacent to the river.
Perhaps the strongest indication of change from the Crown is its receptiveness to an overarching co-management
regime for the Waikato River. However, Te Arawa Lakes Settlement sets a precedent for this concept with its
co-management regime for the Rotorua lakes. In theory co-management will give much greater effect to WaikatoTainui rangatiratanga over the Waikato River. The Deed of Settlement will ultimately determine how this comanagement regime will operate in practice.
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Deed of Settlement and cultural redress
This Guide emphasises the need for all substantive
elements of the settlement redress to be identified in the
AiP and not left for the Deed of Settlement process. The
Deed of Settlement is about settlement detail, not broadbrush key redress issues.
This section discusses a negotiating process for cultural
redress sites touches on sites of significance, and
examines cultural redress in four general categories:
• exclusive redress – fee simple sites (level 1)
• Crown retains ownership of land (level 2)
• redress that establishes relationships with other
parties (level 3), and
• other forms of cultural redress.
It concludes with a discussion on negotiation issues the
mandated body needs to consider before and during
cultural redress negotiations.

4. Do the groundwork for each site; review site
suitability and access, complete due diligence and any
other relevant matters
5. Negotiate a redress offer with the Office of Treaty
Settlements.
Negotiators and the mandated body might want
to ‘think outside the square’ if no existing redress
mechanism meets the claimant group’s interests. In that
case negotiators should be prepared to shape realistic
alternatives to put to the Crown.
Sites of significance
Sites of significance are places within the rohe that are
particularly important to the claimant group. They may
include pa sites, awa, maunga, wahi tapu, or other places
or particular cultural or spiritual significance.

Negotiating for cultural redress sites
‘Experience in settlement negotiations so far indicates
that faster and more effective progress can be made if
the parties clearly communicate the interests they wish
to protect and promote, rather than stating redress
positions right at the outset’
(the Red Book, page 97).

The Crown recognises the importance of cultural redress
in contributing to what it describes as a ‘balanced
settlement package’ that will meet the claimant group’s
cultural and economic needs. But there is an important
proviso; if the Crown owns and manages resources of
cultural or spiritual significance to the claimants ‘it must
act both in the best interests of New Zealand as a whole
and in accord with Treaty principles’ (the Red Book, page
98).

Negotiators are recommended to become familiar with
the Crown position in the Red Book from the outset so
they can make positive progress towards cultural redress.
This does not mean negotiators need to slavishly follow
the Crown’s lead but simply that the Red Book indicates
how the Crown is likely to approach the table.

The Crown must therefore balance a ‘wide range of
interests’. That means that returning ownership of a site
or resource may not be possible. This may be the case,
for example, for Department of Conservation land, where
some form of involvement in management of the site is a
more likely outcome.

A common view is that it is significantly more
advantageous for negotiators to seek to shape the cultural
redress offer before it is made by the Crown. One possible
route could be to:
1. Create a list of all sites of significance to the claimant
group with associated korero as to why they are
important – in other words identify the claimant
group interests
2. With the Office of Treaty Settlements, obtain as much
information about the sites as possible, such as legal
description and ownership, and identify any sites
administered by local authorities rather than the
Crown
3. Clarify the claimant group’s redress aspirations for
various sites. Rank their relative importance to the
claimant group and determine where the desired
redress for each site sits on the ‘cultural redress
hierarchy’

Undisclosed sites of significance
While some sites of significance may have been identified
and described as part of the evidence prepared for
Tribunal purposes – to establish identity or connections
with the land – a significant number not requiring
identification for particular Tribunal purposes might
remain undisclosed.
Identify all sites of significance
However, sites of significance need to be identified as
part of the cultural redress sought by claimants in their
negotiations. Negotiators need to ensure that all such
sites are identified, and that the redress sought for each
is discussed and agreed among themselves in advance of
negotiations.
Map showing sites of significance
The process is helped if claimants accurately identify
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their sites, locate them on maps, and provide full
information about their significance, together with up
to date information about the current legal status of the
land. This will indicate whether the land is in private or
Crown ownership, whether it is part of the Department
of Conservation estate or has been vested in a local
authority.
Legal status and sites of significance
Knowledge about the legal status of the land is important
when claimants are deciding on the redress they seek (see
above). If the land is in private ownership or controlled by
Department of Conservation, this will have implications
for redress. Geographic information systems (GIS)
technicians can locate accurate land title information
using a number of sources.
Locating sites of significance
Locating sites of significance requires technical
input from GIS experts. The Trust can facilitate this.
Claimants should work closely with GIS technicians
when identifying sites of significance to ensure accuracy,
as knowledge of these places is often confined to the
claimant group.
Archaeology record, Land Court minutes
Information about sites of significance can often be
found in the archaeological record or written or archival
sources including Native Land Court minute books.
Written accounts of early European visitors to the area
are often useful.
Historians can assist in locating and compiling such
information, but the main source will always be the
claimants themselves. They can best speak of the
significance and meaning of these places.
There may be a few dozen such sites, or several hundred.
Sometimes sites will not be a mere single point on the
landscape, but will include interrelated areas covering a
wider area. Kāinga, pā sites, urupā, mahinga kai, trails,
cultivations and natural resource areas may form a
complex of occupation and use covering many hectares.
Categories for sites of significance are summarised in the
tables below.
The first table shows the two levels, the second table
names the seven models in the Level 1 exclusive fee simple
sites and the third table describes the six models in the
Level 2 Crown retains ownership of land sites.

Level Sites of significance by level

Models

1

Exclusive fee simple sites

7

2

– Crown retains ownership of land
– Statutory acknowledgements

5

Table 1
Model Level 1: Exclusive fee simple sites
1

Statutory vesting of fee simple estate
(‘freehold’)

2

Statutory vesting of fee simple: protected
private land (s76)

3

Statutory vesting of fee simple with
conservation covenant (s77)

4

Statutory vesting of fee simple: Recreation,
Historic or Scenic Reserve

5

Statutory vesting of fee simple: Reserve with
joint management with local authority

6

Statutory vesting of fee simple: management
and control of land that is not a reserve (s38)

7

Statutory vesting of fee simple: vested
recreation reserve (s26)

Table 2
Model Level 2: Crown retains ownership of land
8

Statutory vesting of fee simple estate and
gifting back to the Crown of sites of great
significance

9

Conservation estate with overlay classification

10

Crown land: reserve with statutory
acknowledgement

10A

Other Crown-owned resource with a Statutory
Acknowledgement

11

Deeds of Recognition

12

Camping entitlements (Ukaipō or Nohoanga)

Table 3

184

Crown Forestry Rental Trust
Cultural Redress

Level 1:	Exclusive fee simple sites
Fee simple vesting directly to the governance entity is
the most comprehensive redress. The sites are often
transferred subject to a range of conditions depending on
the nature of the site to be transferred. In other words,
vesting of the sites may result in ownership – but with
‘strings attached’. It is vital, therefore, that the mandated
body has a clear understanding of what the conditions
mean and exactly what they are getting.

Keep in mind that just keeping the grass mowed can run
into thousands of dollars each year. Is the post-settlement
governance entity going to be structured and staffed in a
way that can adequately manage and maintain all cultural
redress properties?

There are different scenarios where cultural redress land
is returned (vested) to the claimant group.

The mandated body should seek specific specialist advice
on any conditions and encumbrances. Such conditions
and encumbrances may include existing leases or licences
or a particular statutory or legislative status that applies
to the land. Their range and nature can vary significantly
and be settlement and site specific. It is beyond the
scope of this Guide to comment on such conditions and
encumbrances.

Core conditions that attach to each type of vesting
are discussed in more detail and real examples from
settlements illustrate each redress model, which are
arranged in hierarchical order. The examples differ; they
may start with one type of land ownership and tenure
and end with something different. The reason for this
variety and level of detail is to give negotiators as many
precedents as possible so they can put these types of
redress into their strategy bag.
Particular care has been taken to identify the status of
Crown ownership before vesting and the new status (if
any) after return to the claimant group. In each case it
provides a ‘can do’ precedent for negotiators to note. If
redress of a certain nature has been provided before, it
should be able to be provided again.
Seven ‘Level 1’ models are presented in a hierarchical
sequence beginning with statutory vesting of fee simple
or full freehold ownership, through to statutory vesting
of fee simple as a vested recreation reserve.
For each of the 12 models, a bar graph shows the
degree of management and costs that ultimately lie
with the governance entity. Note that these graphs are
indicative only and may vary depending on the details
of each particular redress. Their primary aim is to show
the relative weighting between each type of redress.
For example, is full ownership but with very high
maintenance and management costs a good result over a
particular site?
0%..............................………….......................100%
Management
Costs
In some instances negotiators may say ‘yes’ but for others
the costs maybe too high and they may want to look at
another redress model for the site.

Status of redress
It is critical to understand the specific status of each
component of redress.

It is very important for the mandated body to assess such
issues on a case-by-case basis, using specialist advice
where necessary.
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Level 1: Exclusive redress: Vesting of fee simple estate in governance entity
Status

Administering
body

Crown influence Advantages

Disadvantages

1

‘Freehold’

Ownership not
influenced by
Reserves Act
1977

None; rights
Full mana whenua and
equal to any other management rights
freehold land

All costs lie with
governance entity; any
encumbrances may
hinder development

2

Protected
private land (s76
Reserves Act)

Governance
entity manages
site

Minister may
revoke status

More flexible than s17–s23
reserves; weight of Crown
could enhance protected
status; land may be sold

All costs lie with
governance entity

3

‘Freehold’ with
conservation
covenant (s77)

Governance
entity manages
site

Covenant is
reached by
agreement with
Minister

More flexible that s17–s23
reserves; Crown could
enhance protected status

Costs lie with
governance entity
but the Department
of Conservation may
pick up some

Governance
entity manages
site

Consent of
Minister of
Conservation
needed for some
matters

Governance entity can be
administering body; costs
may be negotiable with
Department of Conservation

Ministerial consent
dilutes mana
whenua; may have
encumbrances

Governance
entity has joint
management
with local
authority

Minister’s powers Costs fall on local authority;
from Reserves
governance entity chair has
Act
casting vote on the joint
management body

4

5

Recreation (s17)
or Historic (s18)
reserve; Scenic
(s19) is rare

Funding decisions
remain with local
authority

6

Managed as if it
is a reserve (s38)

Local authority Minister appoints Governance entity may have
(may be joint
administering
no costs (joint management
with governance body
or local authority is body)
entity)

Not full expression of
mana whenua;
limited iwi role

7

Vested
recreation
reserve (s26)

Local authority

Iwi only has titular
mana whenua; no
managing rights

Minister’s powers No costs fall on governance
from Reserves
entity
Act

Table 9.1 Hierarchy of Whenua cultural redress
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Level 2: Crown retains owership of land
Status

Administering
body

Crown influence Advantages

Disadvantages

8

Site vested in
claimant group
and gifted back to
Crown

Crown

High – sites tend
to be National
Park status

All costs with Crown; iwi
associated with iconic site

No management role

9

Overlay
classification

Crown

High – on
conservation
estate

Iwi values acknowledged; No ownership
can agree on protection
principles for site;
generally exclusive redress
to iwi

10 Statutory
Acknowledgement
(SA)

Crown

Consent
authority must
‘have regard to’
the SA

No management costs
fall on governance entity;
enhances RMA ‘affected
party’ status of iwi

Status limited
to ‘advisory’
management role;
non-exclusive redress;
consent authority not
compelled to ‘have
regard’ to their views

11 Deed of
Crown
Recognition (always
with SA)

Minister’s powers Minister ‘must have regard Non-exclusive;
from Reserves
to’ governance entity’s
Minister not
Act
view
compelled to ‘have
regard’

12 Camping
entitlement

Minister’s powers Exclusive to iwi
from Reserves
Act

Crown

Table 9.1 Hierarchy of Whenua cultural redress (continued)

Only 210 days per year;
all other laws/by-laws
apply to use; Crown
can withdraw right
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Model 1: Statutory vesting of fee simple
estate (‘freehold’) (7 examples)
0%….....................................................................................................100%
Management
Costs
This is the most comprehensive return of cultural redress
land. The settlement legislation transfers ownership of
the land to the claimant group, usually its governance
entity. The claimant group hold the freehold title that
gives them the right to:
• ownership of everything on the land
• control and management of the site
• naming rights and the ability to exclude others.
The claimant group also carry the costs of management
(maintenance, pest and weed control, and fencing), rates,
and any legal liabilities. Under this regime the claimant
group has full management rights and all of the costs.
Fee simple title has been obtained from recreational,
historic, local purpose and landing reserves, conservation
areas, stewardship areas, marginal strips, and river/lake
beds in Crown ownership. Note, however, that some titles
still carry encumbrances such as existing leases, right of way
easements and lawful public access for recreation (lake bed).

This vesting model can, on rare occasions, include
the statutory vesting of a riverbed or lakebed. Three
examples are given below. The Red Book (page 129) states,
… where legally practicable, the lakebed or
riverbed may in some cases be available for vesting
in the claimant group […] Redress […] involves a
number of legal and practical issues, which means
that the settlement arrangements will probably be
complex and require co-operation with a range
of third parties. For those reasons, only rivers or
lakes of great significance to the claimant group
are likely to be available for this type of redress.
It needs to be emphasised that the Crown is very reluctant
to vest riverbeds in claimant groups, and even if vesting
occurs the water column and aquatic life remain in Crown
ownership.

Land

Previous status

Ownership

New status

Administering body / special
conditions / encumbrances

Whakamata-kiuru

Landing reserve
(Ellesmere
Landing)

Fee simple

Freehold

Te Rūnanga o Ngāi Tahu / existing
leases for up to ten years

Te Waihora (Lake
Ellesmere)

Conservation
estate

Fee simple
(bed)

Freehold

Joint management plan between
Te Rūnanga o Ngāi Tahu and the
Department of Conservation

Rarotoka (Island)

Crown land

Māori
freehold
land (s130
TTWM)

Freehold

Te Rūnanga o Ngāi Tahu; lease
lighthouse site to Marine Safety
Authority; 500m Fisheries Area
created around island

Ngai Tahu (1996)
Whakamatakiuru: revocation of reserve status
• vesting of fee simple estate in Te Rūnanga
• Rūnanga agrees to offer leases up to ten years to
present occupiers.
Te Waihora: sixteen pages of Deed of Settlement set
out the conditions associated with the lake and its
bed, including mahinga kai and agreement with North
Canterbury Fish and Game Council for their use of maimai

on the bed of Te Waihora. It includes the preparation of a
joint management plan by the Rūnanga and the DirectorGeneral with costs falling to both parties.
Rarotoka: islands used as a resting place by Ngāi Tahu
on the journey to the Titi Islands, and as a navigational
marker: deemed to be Māori freehold land as if it had
acquired that status in accordance with section 130 of Te
Ture Whenua Māori Act 1993
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•

vested in Te Rūnanga as Māori freehold land subject to
leaseback of a small portion of the island to the Marine
Safety Authority who will continue to occupy the
lighthouse. In addition a 500 metre Fisheries Area has
been created around the island. Te Runanga may make
a formal request to the Crown to give Te Runanga o Ngai
Tahu rights to manage the fisheries within that area.

Land

Previous status

Oteono
Whakapirau

Ownership

New status

Administering body / special
conditions / encumbrances

Stewardship area Fee simple
(Conservation Act)

Freehold

Te Uri o Hau governance entity

Marginal strip
(s24 Conservation
Act)

Fee simple

Freehold

Te Uri o Hau governance entity

Land

Previous status

Ownership

New status

Administering body / special
conditions / encumbrances

Whakaahu-rangi
Marae

Local purpose
reserve (s23)

Fee simple

Freehold

Ngāti Ruanui governance entity

Turuturu Mokai

Historic reserve

Fee simple

Freehold subject to
easement

Ngāti Ruanui governance entity (to
vest fee simple in Ngāti Tupaia hapū]

Land

Previous status

Ownership

New status

Administering body / special
conditions / encumbrances

Nukumaru site

Recreation reserve Fee simple

Freehold

Te Kaahui o Rauru; grazing leases and
right of way easement

Puau site

Conservation area

Fee simple

Freehold

Te Kaahui o Rauru; informal grazing
right

Rehu village site

Conservation area

Fee simple

Freehold

Approved transferee
(Ngāti Ruanui and Ngā Raurū);

Te Uri o Hau (2000)

Ngāti Ruanui (2001)

Ngā Raurū Kiitahi (2003)
Nukumaru: the recreation reservation under section 17
of the Reserves Act is revoked.
• Nukumaru vests in the Crown as Crown land
• fee simple estate vests in the governance entity (Te
Kaahui o Rauru).

Puau: site ceases to be a conservation area under the
Conservation Act
•

fee simple estate vests in the governance entity.

Rehu Village: an example where two iwi have interests in
the same cultural redress and are required to form a legal
entity to receive and manage the site.
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Land

Previous status

Ownership New status

Te Arawa Lake beds

Crown ownership Fee simple

Administering body / special
conditions / encumbrances

Only own lake beds Te Arawa governance entity

Te Arawa Lakes (2004)
Lake beds are vested in the governance entity but the iwi
do not own or have rights to the water column or aquatic
life.

Land

Previous status

Ownership

New status

Administering body / special
conditions / encumbrances

Te Rau o Te Huia
Pā site

Historic reserve

Fee simple

Freehold

Te Rūnanga o Ngāti Mutunga – grants
informal grazing rights

Land

Previous status

Ownership

New status

Administering body / special
conditions / encumbrances

Okataina Lodge site

Reserves Act

Fee simple

Freehold
(conditional)

Te Arawa governance entity to grant
lease to the Crown

Te Ariki site

Reserves Act

Half share in Management Deed
fee simple

Ngāti Mutunga (2005)

Governance entity enters Management
Deed with trustees of Te Ariki Trust

Affiliate Te Arawa Iwi/Hapū (2006)
Model 2: Statutory vesting of fee simple:
protected private land (s76) (2 examples)
0%………………......................................................................................100%
Management
Costs
Scenic, historic and harbour purpose reserves have
been vested into protected private land. This allows
the Department of Conservation access to the land, if
necessary, to protect conservation values. This status
is more flexible than other reserves and provides more
scope to the iwi to negotiate the Treaty settlement. In
cases where the Crown insists on conservation guarantees
this may be the best option for the claimant group.

‘Declaration of protected private land (section
76 Reserves Act) – the owner of any private land
or the lessee of any Crown land may apply to the
Minister of Conservation for his land or any part
thereof to be protected private land, under and
subject to the terms of any agreement entered into
between the owner or lessee and the Minister.’
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Land

Previous status

Ownership

New status

Administering body / special
conditions / encumbrances

South Bay
/ Kaikoura
Peninsula

Harbour Purpose
reserve

Fee simple

Protected private land

Te Rūnanga o Ngāi Tahu

Huriawa

Historic reserve

Fee simple

Protected private land

Te Rūnanga o Ngāi Tahu

Land

Previous status

Ownership

New status

Administering body / special
conditions / encumbrances

Otitapu Pā

Part of scenic
reserve

Fee simple

Protected private land

Te Rūnanga o Ngāti Awa agreement
with the Minister of Conservation

Ngāi Tahu (1996)

Ngāti Awa (2003)
Otitapu Pā: revocation of section 19 scenic reserve status
• site vests in Crown as Crown Land subject to section
82 of Reserves Act
• fee simple estate vested in governance entity subject
to protected private land agreement (section 76).

Ngāti Tuwharetoa Bay of Plenty has an almost identical
redress at Otitapu.

Model 3: Statutory vesting of fee simple with
conservation covenant (s77) (5 examples)
0%...............................……………...............................................….......100%
Management
Costs

Costs may be negotiable with DoC

Because of their special significance to the claimant group
the parties have agreed to place conservation covenants
over private land that previously was historic reserve,
conservation area or Crown Forest Land. The Red Book
(page 127) notes that these covenants allow for the
protection of indigenous plants and animals, cultural or
spiritual values, or preserving public access.
‘Conservation covenants (section 77, Reserves
Act) – if the Minister is satisfied that any private
land or any Crown land held under Crown lease
should be managed so as to preserve the natural
environment, or landscape amenity, or wildlife or
freshwater-life or marine-life habitat or historic
value […] and can be achieved without Crown
ownership; the Minister may treat and agree with
the claimant group for a covenant to provide for
the management of that land in a manner which
will achieve the purposes of conservation.’
Ngā Whenua Rāhui kawenata (section 27A
Conservation Act 1987 and section 77A Reserves
Act) – if satisfied that any Māori land… should be
managed so as to preserve and protect:

•

•
•

the natural environment, landscape amenity, wildlife
or freshwater-life or marine-life habitat or historic
value of the land, or
the spiritual and cultural values which Māori
associate with the land
the Minister may […] treat and agree with the owner
or the lessee for a Nga Whenua Rāhui kawenata to
provide for the management of the land in a manner
which will achieve those purposes.

Covenants (section 27 Conservation Act 1987) –
(a) There may be granted or reserved over any land any
covenant for conservation purposes in favour of the
Minister; and
(b) Every such covenant shall run with and bind the land
that is subject to the burden of the covenant’
Note that this covenant provides for public access to the
land.
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Land

Previous status

Ownership

New status

Administering body / special
conditions / encumbrances

Sinclair Wetlands

Conservation
estate

Fee simple

Ngā Whenua Rahui
covenant

Te Rūnanga o Ngāi Tahu

Land

Previous status

Ownership

New status

Administering body / special
conditions / encumbrances

Pukeareinga

Scenic reserve

Fee simple

Conservation covenant Te Uri o Hau governance entity

Ngāi Tahu (1996)

Te Uri o Hau (2000)
Pukeareinga was only vested in Te Uri o Hau after the
Office of Treaty Settlements was convinced that it was not
a ‘mountaintop’ that had to be retained by the Crown in
the public interest.
Land

Previous status

Ownership

New status

Administering body / special
conditions / encumbrances

Te Atua Reretahi

Conservation area

Fee simple

Conservation
covenant

Governance entity grants
conservation covenant to the
Minister of Conservation

Administering body / special
conditions / encumbrances

Ngāti Tūwharetoa (Bay of Plenty) (2003)
Te Atua Reretahi: site ceases to be a conservation area
under the Conservation Act 1987
• fee simple estate vested in governance entity subject
to the conservation covenant.
Land

Previous status

Ownership

New status

Okoki Pā site (Te
Rangihīroa burial
site)

Historic reserve

Fee simple

Okoki Pā conservation Te Rūnanga o Ngāti Mutunga grants
covenant
conservation covenant to the
Minister of Conservation

Ngati Mutunga (2005)
Te Rangihīroa was also known as Sir Peter Buck.
Land

Previous status

Ownership

New status

Administering body / special
conditions / encumbrances

Moerangi site

Crown Forest
Land

Fee simple

Conservation
covenant

Governance entity grants the Crown
a conservation covenant

Lake Rotokawa
site

Crown ownership

Fee simple

Conservation
covenant

Governance entity grants the Crown
a conservation covenant

Affiliate Te Arawa Iwi/Hapū (2006)
Moerangi site vests in governance entity subject to a
forestry right able to be registered under the Forestry
Rights Registration Act.
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Model 4: Statutory vesting of fee simple:
recreation, historic or scenic reserve
(3 examples)
0%……………….....................................................................................100%
Management
Costs

Costs may be negotible with DoC

This redress is used where the Crown does not consider it
possible to offer full ownership of the site to the claimant
group who, however, are prepared to manage and
control the site as a reserve and are prepared to take the
associated costs.
The site is vested in the claimant group as a reserve under
section 26 of the Reserves Act 1977. The claimant group
holds and administers the site subject to the Reserves
Act. In other words the claimant group has limitations
on what it can do with the site. Negotiators are strongly
advised to familiarise themselves with the relevant parts
of the Reserves Act and the implications of using the
various types of reserves available.

Reserve status has been kept in these models although the
type of reserve has been revoked in some cases.
Notes:
• the change from wildlife refuge to scenic reserve with
the governance entity as administering body, and
• that the Administering Body status of Whakatāne
District Council over a historic reserve is revoked.
Functions of an administering body (section 40, Reserves
Act) – the body administers, manages and controls the
reserve in accordance with appropriate provisions of the Act
to ensure the use, enjoyment, development, maintenance,
protection, and preservation […] of the reserve.

Land

Previous status

Ownership

New status

Administering body / special
conditions / encumbrances

Moeraki Lake

Wildlife Refuge

s26 vesting

Historic reserve

Te Rūnanga o Ngāi Tahu

Wairewa

Conservation
estate

s26 vesting

Historic reserve

Te Rūnanga o Ngāi Tahu

Kopuwai

Pastoral lease

s26 vesting

Historic reserve

Te Rūnanga o Ngāi Tahu/ rights of
lessee not affected

Arahura Valley

Crown land

Māori
freehold
land (s130
TTWM)

Waitaki historic
reserve

Mawhera Inc; Department of
Conservation owns huts and
bridges and maintains tracks; no
new permits / licences issued by the
Minister after Settlement

Crown Tītī Islands

Crown land

Fee simple

Freehold title to
Rūnanga o Ngāi Tahu

Managed by ten Rakiura Māori as if
it were a Nature reserve

Ngāi Tahu (1996)
Arahura Valley: traditionally a major source of pounamu.
The Crown vested title to the bed of the Arahura River
to Mawhera Corporation (a Māori landowners’ Trust) in
1976. The purpose of the redress is so Mawhera Corp. is
able to exercise effective control and management over its
lands within the Arahura catchment.
Waitaki Historic Reserve created in upper catchment
and vested (s26) at no cost to Mawhera Corporation as
Administering Body; public access protected; legal but
unformed roads in middle section closed. Title vested to
Mawhera Corporation as Māori freehold land subject to
easements.

Crown Tītī Islands: the return of the islands will
ensure that the rights of Rakiura (Stewart Island) Māori
to harvest titi on a sustainable basis will be protected
in perpetuity. Rakiura Māori, as the administering
body have the statutory responsibility for control and
management of the islands. The administering body
and Department of Conservation may both put forward
annual work programmes to be carried out on the islands.
Costs will fall to the appropriate party or be shared as the
case may be.
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Land

Previous status

Ownership

New status

Administering body / special
conditions / encumbrances

Kapūterangi

Historic reserve

Fee simple

Historic reserve

Te Rūnanga o Ngāti Awa

Te Ihukatia

Part of recreation
reserve

Fee simple

Recreation reserve

Te Rūnanga o Ngāti Awa

Whaka-paukōrero

Part of scenic
reserve

Fee simple

Historic reserve

Te Rūnanga o Ngāti Awa (advised by
Joint Advisory Committee)

Ngāti Awa (2003)
Kapūterangi: revoke appointment of Whakatāne District
Council to control and manage Kapūterangi
• revoke reservation of site as a historic reserve
• vest in the Crown as Crown land
• fee simple estate vested in governance entity
• reservation of Kapūterangi as a historic reserve
subject to s18 of the Reserves Act for which the Ngāti
Awa governance entity will be the administering
body. Ngāti Awa undertakes to acknowledge in
any published and interpretational material that
Kapūterangi is a site that is significant to other iwi
(page 75 Deed of Settlement).

Te Ihukatia: revoke the reservation of Te Ihukatia as a
recreation reserve
• vest site in the Crown as Crown land
• fee simple estate vested in governance entity
• reservation of Te Ihukatia as a recreation reserve
subject to s17 of the Reserves Act for which the Ngāti
Awa governance entity will be the administering body.
A similar process is used for Whakapaukōrero except its
status changes from a scenic to a historic reserve.

Land

Previous status

Ownership

New status

Administering body / special
conditions / encumbrances

Te Kaukahiwi o
Tirotirowhetu

Scenic reserve

Fee simple

Scenic reserve

Governance entity

Whaka-paukōrero

Part of scenic
reserve

Fee simple

Historic reserve

Governance entity

Ngāti Tūwharetoa (Bay of Plenty) (2003)
Note: Whakapaukōrero has been used as cultural redress
for Ngāti Tūwharetoa and Ngāti Awa.
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Model 5: Statutory vesting of fee simple:
Reserve with joint management with local
authority (2 examples)
0%…………...........................……....................................................…..100%
Management

Joint management with local authority

Costs
These sites are of particular iconic value to New Zealand,
for example Maungakiekie (One Tree Hill). Fee simple
vests in the governance entity but reserve status is
maintained and a joint management regime applies.

The Reserves Act is irrevocable over the sites and the
Minister of Conservation retains all functions under the
Act. Although the claimant groups own the sites, use of
the sites is constrained by the Reserves Act 1977.

Land

Previous status

Ownership

New status

Administering body / special
conditions / encumbrances

Pou Tū o Te Rangi

Historic reserve

Fee simple

Historic reserve

Joint management: Te Uri o Hau and
Kaipara District Council

Te Uri o Hau (2000)
Pou Tū o Te Rangi: revocation of appointment of Kaipara
District Council to control and manage
• revocation of site as historic reserve
• vest in Crown as Crown land
• fee simple estate vested in Te Uri o Hau governance
entity

Land

Previous status

Maungakiekie
(One Tree Hill
Domain)
Puketapapa (Mt
Roskill)

Ownership

•
•

reservation of site as a historic reserve
Minister appoints a joint management committee
(three from each, with Te Uri o Hau chair to have
casting vote).

New status

Administering body / special
conditions / encumbrances

Recreation reserve Fee simple

Reserves Act

Joint management: Ngāti Whatua o
Orākei and Auckland City Council;
existing encumbrances continue

Conservation area

Reserves Act

Joint management: Ngāti Whatua o
Orākei and Auckland City Council;
existing encumbrances continue

Fee simple

Ngāti Whātua o Ōrākei (AiP 2006)
Note: This cultural redress model was signalled in the AiP
but has yet to be realised in a Deed of Settlement.
Joint management is based on the Bastion Point Reserves
Board model. Ngati Whatua o Orakei forms fifty percent
of the administering body and appoints the chair who

has a casting vote. The goodwill of the local authority is
vital during the negotiations. Auckland City Council will
continue to fund management of sites and retain ultimate
control over funding decisions.
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Model 6: Statutory vesting of fee simple:
management and control of land that is not
a reserve (s38) (1 example)
0%……………………...........................................................................…..100%
Management

Joint or entirely with local authority

Costs
Although reserve status is revoked and the claimant
group holds fee simple, the sites are treated as if they
were recreation reserves, that is, the Crown has a
significant role. In one case the claimant group does not
even form part of the administering body. This redress is
limited to sites with high public recreational value.
‘Control and management of land that is not a
reserve (section 38, Reserves Act) – the Minister, or an
administering body of a reserve with the consent of the

Minister, may also control and manage any land that
is not a reserve (including any Māori reservation) for
any of the purposes specified in s17–23 of the Reserves
Act […] The Minister may appoint such persons, trustees
(including trustees appointed under s438 of the Māori
Affairs Act 1953), trust, voluntary organisation, Māori
Trust Board, or Māori Incorporation as he thinks fit to be
an administering body to control and manage any land
that is not a reserve.’

Land

Previous status

Ownership

New status

Administering body / special
conditions / encumbrances

Taramea

Reserve

Fee simple

Public access
continues

Te Rūnanga o Ngāi Tahu and
Riverton Community Council as if it
were a Recreation Reserve (s38)

Okains Bay

Recreation reserve Fee simple

Public access
continues

Banks Peninsula District Council
(BPDC) as if it were a Recreation
Reserve (s38); buildings vested in
BPDC

Ngai Tahu (1996)
Taramea: Te Rūnanga o Ngāi Tahu has joint management
rights and responsibilities (three members from each
body).

•
•
•

Okains Bay: cancellation of appointment of Banks
Peninsula District Council (BPDC) to control and manage
as a recreation reserve

revocation of reserve status
vesting of fee simple estate in the land and building
known as ‘Tini Ara Pata’ to Te Rūnanga
Te Rūnanga agrees to site being managed and
controlled by the BPDC as if it were a recreation
reserve (section 38 Reserves Act) in perpetuity.

Note: structures and improvements on the site are vested
in BPDC.
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Model 7: Statutory vesting of fee simple:
vested recreation reserve (s26) (1 example)
0%............………………………………...........................................100%
Management
Costs
In this model, although the fee simple is vested in the
governance entity, ownership of the site is symbolic
rather than substantive, as it has no role as an
Administering Body.
‘Vesting of reserves (section 26, Reserves Act) –
for the better carrying out of the purposes of any

Land

Previous status

Onaero Domain
Urenui Domain

Ownership

reserve vested in the Crown the Minister may
vest the reserve in any local authority or in any
trustees empowered to hold and administer the
land and expend money thereon for the purposes;’
Note: the claimant group has no rights at all over these
sites.

New status

Administering body / special
conditions / encumbrances

Recreation reserve Fee simple (to
high water)

Vested recreation
reserve

New Plymouth District Council
(s26,26A)

Recreation reserve Fee simple (to
high water)

Vested recreation
reserve

New Plymouth District Council
(s26,26A)

Ngāti Mutunga
Although the mana of the iwi is reflected in fee simple
ownership it is not absolute because the administering
body is the local authority. The governance entity has no
management rights and does not pick up any substantial
costs. These sites have high public recreational value that
ultimately overrides any potential for ‘freehold’ status.

is desirable. For example will a certain type of redress
simply put an unwelcome administrative load on the postsettlement governance entity with no real return in value
to the claimant group. In this instance ‘value’ does not
refer just to financial issues, but to cultural, historical and
other values held by the claimant group.

Level 2: Crown retains ownership of the land
There are many examples of redress where the Crown has
not been prepared to relinquish ownership of a site, for
example on the grounds of a wider public interest. In all
these models the Crown retains ownership but a range of
mechanisms recognise the relationship of the claimant
group with that site.

The negotiators need to be especially aware that certain
of these redress instruments will almost certainly need
to be managed and monitored by staff of the governance
entity. In some instances the settlement may be of such a
size that carrying sufficient staff in the governance entity
for such purposes would be difficult if not impossible.
Negotiators who have no staff should not envisage that
trustees would be able to carry out the administrative
functions. This seldom works in the long run.

As the Guide has emphasised, it is up to the mandated
body to consider whether a particular form of redress
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Model 8: Statutory vesting of fee simple
estate and gifting back to the Crown of sites
of great significance
0%…..............................…………….....................................................100%
Management
Costs
The Red Book observes that the cultural redress aims
of the claimant group often involve natural resources of
general public importance that the Crown ‘…owns and
manages […] in the best interest of New Zealand as a
whole…’.
The significance of this statement and the policy behind
it permeates and effects many aspects of settlement
redress. In the Ngai Tahu examples above, the Crown has
acted on its policy discussed in the Red Book (page 128):

Ownership

‘With sites of such importance, the Crown may consider
it appropriate to recognise the level of Māori interest
in the area by restoring to Māori the sense of original
‘custodianship’ of the site.’
But the claimant group then unconditionally gifts the
sites back to the nation.

Land

Previous status

Aoraki/Mount
Cook

Crown Land – part Fee simple
Te Rūnanga vests
of Mount Cook
estate vested Aoraki in Crown by
National Park
in Rūnanga Deed of Gift

High Country
Stations (Elfin
Bay, Routeburn,
Greenstone)

Purchased by
the Crown for
Landbank at Ngāi
Tahu request

Fee simple
estate (at
market
value)
vested in
Rūnanga

New status

Mountain tops gifted
to nation; balance
leased in perpetuity
to DoC at peppercorn
rentals

Administering body / special
conditions / encumbrances
Aoraki/Mount Cook remains part of
the National Park
The Department of Conservation
(DoC) manages conservation estate
(Leaseback Conservation Areas);
concessions and commercial
activities permitted only with
consent of Rūnanga; Ngāi Tahu has
right to farm the freehold titles with
Crown grazing licences

Ngāi Tahu (1996)
Aoraki/Mount Cook: ‘As further recognition of the
significance of Aoraki/Mount Cook to Ngāi Tahu Whānui
(the Deed of Settlement) also provides for a Statutory
Acknowledgement, Deed of Recognition, Tōpuni and
Statutory Advisor role for Te Rūnanga in relation to
Aoraki/Mount Cook and for the name of Mount Cook to
be changed to Aoraki/Mount Cook.

High country stations: the fee simple estate was vested
in Ngāi Tahu who then gifted back the mountaintops to
the nation. The conservation and management status of
the gifted sites does not change.
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Model 9: Conservation estate with overlay
classification (4 examples)
0%………...............................….....................................................……..100%
Management
Costs
An overlay classification is the highest form of cultural
recognition provided in a Treaty settlement. This
mechanism was developed from the custom of providing
chiefly protection though spreading a dog skin cloak
(tōpuni) over the person or thing to be protected.
The concept has been given a variety of names by
claimant groups: Ngā Taki Poipoia o Ngāti Ruanui (Ngāti
Ruanui); Tōpuni (Ngāi Tahu); Kirihipi (Te Uri o Hau); and
Whenua Rāhui (Te Arawa Affiliate) Owhakatihi (Ngāti
Tūwharetoa Bay of Plenty).
Although it may appear to be a relatively minor point
these various names in te reo Māori illustrate a case
where the Crown allows flexibility to claimants. In the
case of Te Uri o Hau this allowed the oral history of Te
Tiriti Kirihipi to be included in the redress package
although the Crown never accepted the historicity of the
oral history about a sheepskin document, now lost.
An overlay classification applies to highly significant sites
administered by the Department of Conservation. It is the
most overt acknowledgement of a claimant group’s mana
and rangatiratanga in a specific area. The rangatiratanga
is underlined in that the Red Book states that it is an
exclusive redress instrument, and will not be offered to
more than one group in respect of the same area.
The Crown-owned status of the land is not affected,
although the way it is managed may be. When the Crown
agrees to declare an area to be subject to an overlay
classification, the Crown acknowledges a statement by
the claimant group of the particular traditional values
that the group has in relation to that area. Crown policy
documents assert that this statement of traditional values
is taken into account in the way the Crown manages the
site. The overlay classification provides for:
•

the governance entity and the Crown to agree on
protection principles to avoid harm to the claimant
group’s values or any diminution of them, and for the
Director-General of Conservation to take action in
relation to the protection principles.

The procedural obligations of an overlay classification
typically include:
•

•

•

•

notification in the New Zealand Gazette of the
principles agreed between the claimant group and
the Minister of Conservation – any agreed principles
will have the aim of ensuring that the Minister avoids
harming the claimant group’s acknowledged values
requiring the New Zealand Conservation Authority
and the regional Conservation Board to consult the
claimant group and to have particular regard to both
their acknowledged values and any agreed principles,
as well as the views of the claimant group, in carrying
out certain management planning and policy
functions under the Conservation Act and associated
legislation. As with other instruments the level of
consideration these agencies are required to have is
to, ‘have particular regard to’.
notification of the overlay classification on
conservation and national park management plans
affecting those areas, as well as in the New Zealand
Gazette so that the public is informed
requiring the Director-General of Conservation to
take action on any agreed principles; the DirectorGeneral has discretion as to how and to what extent
any such action is taken. It may range from simply
issuing a statement to recommending regulations; for
example, the Affiliate Te Arawa Deed of Settlement
states that the Director-General has: ‘a complete
discretion to determine the method and extent of the
action to be taken’. (clause 11.8.12(a)).

It is important to note that the actions are usually
negotiated and agreed between the claimant group and
the Crown and included in the Deed of Settlement.
The degree that claimant groups take advantage of this
redress will in large part be driven by the capability of the
post-settlement governance entity, particularly whether it
can employ sufficient staff to carry out matters associated
with this and other cultural redress.
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Land

Status

Ownership

Redress mechanism

Administering body / special
conditions / encumbrances

Aoraki

National Park

Crown

Tōpuni

Department of Conservation

Ripapa Island

Historic reserve

Crown

Tōpuni

Department of Conservation

Kura Tawhiti

Castle Hill
Crown
Conservation Area

Tōpuni

Department of Conservation

Ngāi Tahu (1996)
Aoraki / Mount Cook is perhaps the most famous overlay
classification. On its website Te Rūnanga o Ngāi Tahu says
of its tōpuni:

•

‘Tōpuni provide very public symbols of Ngāi Tahu
mana and rangatiratanga over some of the most
prominent landscape features and conservation
areas in Te Waipounamu… a tōpuni confirms and
places an ‘overlay’ of Ngāi Tahu values on specific
pieces of land managed by the Department of
Conservation (DoC). A tōpuni does not override
or alter the existing status of the land but ensures
that Ngāi Tahu values are also recognised
acknowledged and provided for. Each tōpuni
involves three levels of information:

•

•

a statement of the Ngāi Tahu values in relation to the
area
a set of principles aimed at ensuring that DoC avoids
harming or diminishing those values…
specific actions which DoC has agreed to undertake to
give effect to those principles.
The specific actions may change over time as
circumstances change, but Conservation Boards
will always be required to have particular regard
to Ngāi Tahu values in relation to each site, and to
consult and listen to Ngāi Tahu when they prepare
plans and strategies in relation to those areas.’

Land

Status

Ownership

Redress mechanism

Administering body /
special conditions /
encumbrances

Pouto

Stewardship Area

Crown

Kirihipi overlay area

Department of Conservation

Land

Status

Ownership

Redress mechanism

Administering body / special
conditions / encumbrances

Wai-ariki

Part of Waitotara
Crown
Conservation Area

Taki Poipoia

Department of Conservation
[section 62, Conservation Act]

Land

Status

Ownership

Redress mechanism

Administering body / special
conditions / encumbrances

Parimahana

Scenic reserve

Crown

Owhakatihi

Department of Conservation
(section 62 Conservation Act)

Te Uri o Hau (2000)

Ngāti Ruanui (2001)

Ngāti Tūwharetoa (Bay of Plenty) (2003)
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The Ngāti Tūwharetoa (Bay of Plenty) Deed of Settlement
(clause 5.7.3) states that:
‘The Settlement Legislation will provide that […] the
declaration of an area as an Owhakatihi […] and the
acknowledgement of Ngāti Tūwharetoa Values in respect
of the area … will be for the following purposes only:
• An agreement on Protection Principles
• That the New Zealand Conservation Authority and
the relevant conservation boards will be required to
have particular regard to Ngāti Tūwharetoa Values
and those Protection Principles […], and
• The taking of action in respect of such Protection
Principles…’
Note, however, that the Crown acknowledges the
statement by the claimant group but does not endorse,
recognise or necessarily accept that statement.
The Affiliate Te Arawa Iwi/Hapū has a whenua rāhui:
Purposes of Whenua Rāhui
That the only purposes of the declaration of the site as
a Whenua Rāhui, and of acknowledging the Affiliate Te
Arawa Iwi/Hapū Values in relation to the site, are to:

(a) affect, and may not be taken into account by, any
person exercising a power or performing a function
or duty under legislation or a bylaw;
(b) affect the lawful rights or interests of any person; or
(c) grant, create or provide evidence of an estate or interest
in, or rights relating to, the Whenua Rāhui; and that
except as expressly provided in [named] clauses, a
person, in considering a matter or making a decision or
recommendation under legislation or a bylaw, must not
give greater or lesser weight to the Affiliate Te Arawa
Iwi/Hapū Values than the person would give if they were
not referred to by the Settlement Legislation.’ (clauses
11.8.28/29, Te Arawa Affiliate Deed of Settlement).
Exclusive redress?
The Red Book statement about overlay classification
being exclusive redress (page 132) is contradicted in the
Affiliate Te Arawa AiP where the Crown provides itself
room to provide the same status to another claimant
group. This may be a provision to accommodate other Te
Arawa iwi/hapū who have yet to settle, but negotiators are
advised not to deviate from the exclusive redress status of
overlay classifications.

(a) require that the New Zealand Conservation Authority,
and relevant Conservation Boards, have particular
regard to the Affiliate Te Arawa Iwi/Hapū Values and
the Protection Principles…;
(b) require the New Zealand Conservation Authority to
give the governance entity an opportunity to make
submissions as provided in [named] clause; and
(c) enable the taking of action under [named] clauses’
(clause 11.8.3, Affiliate Te Arawa Deed of Settlement).

‘In recognition of overlapping claims the granting
of this overlay classification will not prevent the
Crown from granting an overlay classification
to persons other than the Affiliate Te Arawa Iwi/
Hapū or the Governance Entity with respect to
the same area. To this end, the Crown retains the
ability to, in consultation with the Governance
Entity, amend the protection principles if
necessary to take account of a future Treaty
settlement with an overlapping claimant group’
(paragraph 39, Affiliate Te Arawa Iwi/Hapū AiP).

In considering whether the overlay classification
instrument provides any greater rights or interests to the
governance entity the provisions may state:

From the Crown’s point of view this clause is an example
of development of a redress mechanism to meet new
conditions, rather than a policy inconsistency.

General provisions
That the declaration of the site as a Whenua Rahui and
the Crown’s acknowledgement of the Affiliate Te Arawa
Iwi/Hapū Values do not…

An AiP usually states that the overlay classification will
be, in substance, on the same terms as those provided in
previous Treaty settlements.
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Statutory Acknowledgements
Model 10: Crown land: Statutory Acknowledgement
0%………...………………………………........................................................100%
Management
Costs
Statutory Acknowledgements (the Red Book, pages
132–133) may be given in respect of areas or features on
Crown-owned land that are of high significance to the
claimant group. These sites may include rivers, lakes,
wetlands, mountains, forests, islands, coastal areas
and other such areas traditionally of high significance
to Māori, either for their resources or for their links to
tribal history and tupuna.

•

•
•

Statutory Acknowledgements are second level redress,
below overlay classifications. The post-settlement
governance entity has a more passive role and again
the need for quality staff to handle these matters
is emphasised. Unlike the overlay classifications,
statutory acknowledgements are not exclusive redress
instruments and the Crown may give an acknowledgement
over the same site to more than one claimant group.
In the settlement legislation the Crown acknowledges
a statement by the claimant group of their cultural,
spiritual, historic and traditional association with an
area or geographical feature, and enhances the claimant
group’s ability to participate in specified Resource
Management Act issues by creating obligations on
decision-makers acting under those provisions, to
proceed in certain ways. These obligations are that:
• consent authorities must have regard to the
Statutory Acknowledgement in deciding whether the

•

claimant group is an ‘affected party’ when notifying
resource consent applications for those sites
consent authorities must send summaries of all
relevant applications to the claimant group before
making a decision on notification
local authorities must attach information on the
acknowledgements to any relevant plans
the Environment Court and the Historic Places Trust
must have regard to the Statutory Acknowledgement
when deciding whether to hear representatives of
Māori at proceedings affecting the site
the governance entity and any member of
the claimant group is able to cite Statutory
Acknowledgements as evidence of their association to
the Statutory Areas.

A major advantage of this mechanism is that it provides
advance warning of activities that might threaten wahi
tapu and other sites within the area of the statutory
acknowledgement area. Without this protection the
potential – as many claimant groups know to their cost
– is that wahi tapu can be damaged before they are even
aware of the activity.
It is essential to note that although consent authorities ‘must
have regard to’ the statutory acknowledgement in deciding
whether the claimant group is an ‘affected party’, there is no
guarantee that they will be deemed as such by the authority.

Land

Previous status

Ownership

New status

Administering body / special
conditions / encumbrances

Whenua Hou
(Island)

Codfish Island
Nature Reserve

Crown

Nature Reserve
with Statutory
Acknowledgement and
Deed of Recognition

Joint Committee: Four from
Murihiku Runanga and four from
the Southland Conservation Board

Ngāi Tahu (1996)
Whenua Hou: name changed from Codfish Island Nature
Reserve to Whenua Hou; continues to be administered by
the Minister of Conservation as a Nature Reserve.
Statutory Acknowledgement and Deed of Recognition
recognise the Ngāi Tahu association with Whenua
Hou and provide for the ongoing recognition of that
association.

The Joint Committee may advise the Southland
Conservation Board, the New Zealand Conservation
Authority and the Minister of Conservation on all matters
to do with the control and management of Whenua Hou.
Whenever practicable those bodies must consult and have
particular regard for the views of the joint committee, but
there is no guarantee that the bodies will heed that advice.
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Land

Previous status

Ownership

New status

Administering body / special
conditions / encumbrances

Owairaka (Mt
Albert Domain)

Reserves Act

Crown:
vested in
Auckland
City Council

Reserves Act
+ Statutory
Acknowledgement

ACC: Joint management body
may give advice (Memorandum of
Understanding between Ngāti Whātua
o Orākei and Auckland City Council)

Ngāti Whātua o Orākei (AiP 2006)
This is an example of Crown land vested in a local
authority (as opposed to the local authority being
delegated to manage the site). The Crown will not take it
away to vest in a claimant group for a Treaty settlement.
Instead the site has a Statutory Acknowledgement, plus
the joint management body may give advice.

Note that the advice may not necessarily be heeded. The
reserve status does not change.

Land

Previous status

Ownership

New status

Administering body / special
conditions / encumbrances

Thirteen Te Arawa
Lakes

Crown ownership
of water column

Crown

Reserves Act
+ Statutory
Acknowledgement

Rotorua Lakes Strategy Group (equal
numbers from Te Arawa Governance
entity, Bay of Plenty Regional
Council, Rotorua District Council)

Te Arawa Lakes (2004)
In this unique settlement the lake beds are vested in
the Te Arawa governance entity but the Crown retains
ownership of the water column and air stratum.
Some lakes have reserve status, and a Statutory
Acknowledgement is placed by the Crown over all 13
lakes. Members of the Te Arawa governance entity form
a minority on the joint committee charged with strategic
management of the lakes.

(a) affect, and may not be taken into account by, any
person exercising a power or performing a function
or duty under legislation or a bylaw;
(b) affect the lawful rights or interests of any person; or
(c) grant, create or provide evidence of an estate or
interest in, or rights relating to, a Statutory Area or
the Geothermal Resource, as the case may be;

The range of Crown-owned sites that can fall within this
category of redress is reflected in the Ngā Raurū Kiitahi
Deed of Settlement where the cultural redress Schedule
sets out the Statements of Association by the iwi in
relation to each of eight Statutory Acknowledgement
Areas:

That except as expressly provided (in named clauses), a
person, in considering a matter or making a decision or
recommendation under legislation or a bylaw, must not
give greater or lesser weight to a Statement of Association
than the person would give if the Statement of Association
was not referred to by the Settlement Legislation;’ (clauses
11.1.17/18, Affiliate Te Arawa Deed of Settlement).

Nukumaru Recreation Reserve, Coastal Marine Area,
Tapuarau Conservation Area, Lake Beds Conservation
Area, Ototoka Scenic Reserve, and parts of the Pātea,
Whenuakura and Waitōtara Rivers.

Each Statutory Acknowledgement can be a substantial
document; for example, in the Ngati Awa Deed of
Settlement, the Statutory Acknowledgements for eleven
sites run to fifty pages.

The general provisions relating to statutory
acknowledgements indicate the limited weight this
instrument might have in practice:

The AiP usually notes that Statutory Acknowledgements
will, in substance, be provided on the same terms to
those provided in previous Treaty settlements, and
will not prevent the Crown from providing a statutory
acknowledgement to persons other than the claimant group
or the governance entity with respect to the same area. This
is also standard. It implies that extreme variations on the
template are not likely to be accepted by the Crown.

General provisions
That the Statutory Acknowledgement and the Geothermal
Statutory Acknowledgement do not (except as expressly
provided in named clauses)
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Negotiators should still be prepared to push the
boundaries if they consider it to be in the interests of
their claimant group.
Model 10A: Other Crown-owned resource
with a Statutory Acknowledgement
(1 example)
0%………...………………………………........................................................100%
Management
Costs
Geothermal Statutory Acknowledgement (GSA)
Ngāti Tuwharetoa Bay of Plenty have a Geothermal
Statutory Acknowledgement (GSA) (clause 5.5) which
Land

Previous status

Kawerau
Crown-owned
Geothermal System resource

enables the governance entity or any member of the iwi to
cite the GSA as evidence of their association with the use
of geothermal water in the local geothermal system.

Ownership

New status

Administering body / special
conditions / encumbrances

Crown

Crown

Geothermal Statutory
Acknowledgement

Ngāti Tūwharetoa (Bay of Plenty) (2003)
Model 11: Deeds of Recognition
A Deed of Recognition (the Red Book, page 133) is a
cultural redress instrument that relates to any area
covered by a Statutory Acknowledgement that the Crown
is responsible for managing. A Deed of Recognition
will not prevent the Crown from providing a Deed of
Recognition to persons other than the claimant group or
the governance entity with respect to the same area.
The Crown is unlikely to enter into a Deed of Recognition
over Crown-owned land that is managed by a local
authority, or over water. A Deed of Recognition will
provide for the governance entity to be consulted in
relation to specified matters, and that the relevant
Minister must have regard to their views. In theory it
provides for the claimant group to contribute ‘from time
to time’ to managing the land.
The consultation requirements on the Minister, in relation
to specified activities within the specified area to which a
Deed of Recognition applies, will typically provide that:
‘Deed of Recognition requires consultation with
governance entity
The Deed of Recognition must provide that the
Minister of Conservation must, if undertaking
the activities specified in that deed in relation to
or within the Statutory Area to which the deed

applies, consult and have regard to the views of
the Governance Entity concerning the association
of the Affiliate Te Arawa Iwi/Hapū with that
Statutory Area as described in the relevant
Statement of Association.’ (clause 11.5, Affiliate Te
Arawa Deed of Settlement)
Consistent with the wording in relation to consultation in
the other instruments, under the Affiliate Te Arawa Deed
of Recognition the Minister is merely to ‘have regard to’
the views of the governance entity. This is a much lower
threshold than could have been utilised, such as ‘give
effect to’ which would place a higher level of duty on the
Minister. It appears the Minister is able to ‘have regard
to’ but ultimately ignore, the views of a claimant group.
There might be cases where the claimant group’s views
were absurd or patently unachievable but this phrase
gives the Minister too much latitude to also discount
reasonable points of view.
Deeds of Recognition are significant documents in the
Schedules, for example, the four Ngati Awa Deeds of
Recognition comprise fifty pages.
An AiP often notes that the Deed of Recognition will,
in substance, be provided on similar terms to those
provided in previous Treaty settlements. Again, this is the
Crown trying to set limits in advance.
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Model 12: Camping entitlements
(Ukaipō or Nohoanga)
Camping entitlements (the Red Book, pages 134–135)
are renewable ten-year entitlements that will enable the
governance entity to permit members of the claimant
group to occupy land temporarily and on a noncommercial basis so as to have access to:
1. the coast or a waterway for lawful fishing;
2. lawful gathering of natural resources in the vicinity of
the Ukaipō site.
These are exclusive camping rights granted by the Crown
for up to 210 days each year, on an area up to one hectare,
of Crown-owned land near a river, lake, or other source of
mahinga kai. Their purpose is to provide for easier access
for the claimant group to the mahinga kai source.
Camping entitlements include the following rights:
• to occupy the site exclusively while camping (subject
to regulatory requirements including district or
regional plan requirements)
• to erect temporary shelters (subject to consent
requirements of the relevant Crown agency managing
the land) and the right to undertake activities (again,
subject to all applicable laws and regulations) to better
enable the holders to use the land as a campsite, and
• to be kept informed by the Crown agency managing
the land about activities that may affect the holder
and the right not to be unreasonably disturbed.
The distinct right accruing to the governance entity distinct
from the general public under this instrument is the right
to occupy a site exclusively. However camping, erection of
temporary structures and resource extraction activities are
all subject to existing regulation and consent requirements.
A camping entitlement does not enhance or provide any
other lawful rights of the governance entity (other than to
access the land, etc). In particular it:
1. does not create any new or increased right to fish
or gather natural resources – such as any species
protected under the Wildlife Act 1953, or
2. does not permit the holder to obstruct or prevent
public access to the mahinga kai source.
In the Ngā Raurū Kiitahi Deed of Settlement the
significance of the word ‘grant’ is reflected in the ability
of the Crown to terminate an Ukaipō Entitlement if the
governance entity has defaulted in performing any of its
obligations under the agreement. In other words there
are clear responsibilities tied to the right.

The AiP may state that Ukaipō will be, in substance, on
the same terms as those provided in recent local Treaty
settlements, in other words the Crown is constraining
variation on previous settlements.
When site visits or inspections occur after the AiP is
signed it is sometimes found that the site is not suitable for
the claimant group. In light of the Crown’s reluctance to
find replacement sites, it is an important for the mandated
body to complete a site visit before signing the AiP.
Level Three: Relationships with
other parties
Protocols
A protocol (the Red Book, pages 133–134) is a statement
issued by a Minister of the Crown or other statutory
authority that sets out how the government agency
intends to:
• exercise its functions, powers and duties in relation to
specified matters within its control in the Protocol area
• interact with the governance entity on a continuing
basis and enable that group to have input into its
decision-making processes.
All protocols must comply with the applicable legislation.
Normally protocols might be provided by the Department
of Conservation, Ministry of Fisheries and Ministry of
Culture and Heritage. There may be other Ministers
identified to cover specific matters in some settlements.
For example, the Ngāti Ruanui Deed of Settlement
includes a Ministry of Economic Development Protocol
and Te Uri o Hau includes the Minister of Energy.
An example is a protocol issued by the Minister of
Conservation that might state that requests from the
governance entity (for the customary use of cultural
materials, for example) will be considered. The protocol
will not guarantee that the requests will be granted.
Protocols are issued subject to the Minister’s and the
agency’s legal and policy obligations. They do not restrict
those obligations. Nor do protocols provide for the
governance entity to have exclusive consultation rights in
relation to a specified area.
It is recommended that the mandated body focus on
considering which Ministers will have most relevance for
the claimant group. This might include protocols with
other Ministers. Again, negotiators should be mindful that
Crown negotiators will always be wary of any new redress
models on the grounds that they will create a precedent.
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Protocols do not affect the ability of the Crown to interact
or consult:
‘The Protocols do not restrict the ability of the
Crown to interact or consult with (or issue a
protocol to) any person including any iwi, hapū,
marae, whanau, or representative of tangata
whenua.’ (clause 9.9, Affiliate Te Arawa Deed of
Settlement)
Protocols do not grant, create or provide evidence of an
estate or interests or rights relating to the subject matter
of the protocol:
‘The DOC Protocol does not have the effect of granting,
creating or providing evidence of an estate or interest in,
or rights relating to, land held, managed or administered,
or flora or fauna managed or administered, under the
Conservation Legislation.’ (clause 9.2.3, Affiliate Te Arawa
Deed of Settlement)
In addition the powers of the Crown are not curtailed or
limited by anything within a protocol:
Protocols subject to rights and obligations
The Protocols do not restrict:
(a) the ability of the Crown, in accordance with the law
and government policy, to perform its functions and
duties and exercise its powers, including its power to
introduce legislation and change government policy;
(b) the responsibilities of the responsible Minister or
relevant Department; or
(c) the legal rights of the Affiliate Te Arawa Iwi/Hapū or a
Representative Entity.’ (clause 9.7.4, Affiliate Te Arawa
Deed of Settlement)
The relevant Minister has the authority to amend or
cancel a protocol. Before the Minister makes such
changes, they must first consult the claimant group. The
level of consideration the Minister is required to have
to the governance entity’s submissions is limited, as
worded in clause 9.7.3 of the Te Arawa Affiliate Deed of
Settlement, to have ‘particular regard to its views’.
In essence, therefore, under a protocol, the benefit
accruing to the governance entity is a formal process for
interaction between the governance entity and particular
Ministers or Ministries. At law, protocols are subject
to judicial review. However damages are not available
as compensation if decisions are made in breach of
any protocols. It is important to note therefore that
potentially expensive legal action may be required for
the governance entity, in the event that the Crown agency
declines to adhere to any agreed protocols.

A protocol does not provide a certain outcome for the
governance entity, but a process. Failure to comply with
a protocol does not amount to a breach of the Deed of
Settlement. For example, see clause 9.8 of the Affiliate Te
Arawa Deed of Settlement.
The AiP usually states that protocols will be, in substance,
on the same terms as those provided in previous Treaty
settlements. The Crown uses precedent to set the limits
of redress.
The Protocol Area is not necessarily the full Area of
Interest asserted by the claimant group.
Promotion of relationships with
third parties
The mechanisms that follow are common through almost
all Deeds of Settlement so that governance entities have
had ample time to ‘test drive’ each of them. It would
be useful for the mandated body to contact the leaders
of some of those governance entities to discuss how
effectively they work in practice. What ‘looks good’ on
paper may in some cases prove to be a ‘Claytons’.
Promotion of relationship between claimant group
and local authorities
‘The Deed of Settlement will note that the Minister in
Charge of Treaty Negotiations will write to the relevant
local authorities [local and regional councils] in relation to:
• encouraging each council to enter into an
Memorandum of Understanding (MOU) (or a similar
document) with the governance entity in relation
to the interaction between the council and the
governance entity concerning the performance of the
council’s functions and obligations, and the exercise
of its powers, in the Area of Interest.’
This process may also include the Minister for the
Environment and/or the Minister of Local Government.
The AiP may also include such matters as:
a encouraging discussions between the governance
entity and local authority in relation to the name[s] of
identified place(s)
b encouraging discussions regarding council processes
in naming and renaming of streets and/or other place
names
c encouraging the council to make provision for certain
rights in named Reserve(s)
d recognising the traditional association of identified
iwi/hapū with certain Reserves and explore options
for involving them in the administration
e support a change in the District Plan that would
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f

provide for specified hapū/iwi to gather cultural
materials for traditional purposes without the need
for a resource consent, and
erect interpretation material agreed with the
governance entity explaining the traditional
association of specified hapū/iwi with a site.

A variant in one Deed of Settlement says that the Ministry
for the Environment and the governance entity ‘… will
meet annually or as otherwise agreed to discuss the
performance of local government…’ This is a much
stronger statement than a provision for the governance
entity to ‘express their views’.

These sections are usually case specific, referring to
unique aspects of redress. Each mandated body should
give careful consideration to what particular aspects they
might want in this proposed relationship.

As suggested, the mandated body needs to carefully
consider the overall size of their settlement redress and
ensure that they will have the administrative capability to
carry out these functions.

Promotion of relationship between governance entity
and other organisations
In this case relevant Ministers will write to bodies such
as the New Zealand Historic Places Trust, Fish and Game
New Zealand and the Regional Conservation Board
encouraging them to enter into MOUs/protocols with the
governance entity concerning information exchange and
matters of common interest within the area over which
the relevant protocol (elsewhere in the AiP) relates.

Joint advisory or management committees
This mechanism is used to meet claimant group interests
on Crown land which is not being vested back to the
governance entity. The Red Book notes (page 101):

These letters can only ‘encourage’. The effect of this
clause is not binding on either the Crown or the target
third parties. Consequently some claimant groups may
question the use or appropriateness of such a clause in an
AiP. That view arouses sympathy but experience has been
that when Ministers write letters of encouragement, they
do hold some weight with third parties.
The intent to establish these relationships is now quite
standard. Negotiators are recommended to make contact
with established governance entities to discuss how the
mechanism works in practice.
Monitoring the provisions of the Resource
Management Act
The Ngāti Awa Deed of Settlement (clause 5.14) has a
standard reference used in several settlements.
‘The Crown agrees that:
a As soon as reasonably practicable after the Settlement
Date, the Ngāti Awa Governance Entity will be
given an opportunity to express to Ministry for the
Environment (MFE) their views on how the Treaty of
Waitangi provisions, and other relevant provisions,
of the RMA 1991 are being implemented in the area of
interest; and
b After the Settlement Date, the Ministry for the
Environment will monitor… the performance of local
government in implementing the Treaty of Waitangi
provisions, and other relevant provisions, of the RMA
1991 in the area of interest.’

‘Where there are both significant conservation and
cultural interests in a reserve site but it does not
seem feasible to transfer the title to the claimant
group, the Crown may consider establishing
a Joint Management Committee over the site
under section 9 of the Reserves Act 1977. Where
these conditions apply, but the land involved is a
conservation area, a Joint Advisory Committee
under section 56 of the Conservation Act 1987 may
be the right way to meet the interests of all parties.’
The Joint Management Committee may advise on or
manage a site or area of importance to both the claimant
group and the Crown, and will comprise representatives
of the claimant group and the Department of
Conservation.
Ngāti Awa has two committees:
5.3: Joint Advisory Committee in respect of Matata Scenic
Reserve, Whakapaukorero and Te Awa A Te Atua (Matata
Wildlife Refuge Reserve):
• Minister appoints two members nominated by Ngati
Awa governance entity and two nominated by the
Director-General (DG)
• Minister and DG will consult with, and have regard
to the views of, the Joint Advisory Committee
( JAC) in relation to conservation matters affecting
the sites retained in Crown ownership (excludes
Whakapaukōrero which is owned by Ngāti Awa),
notably preparation of any Conservation Management
Plans and annual planning
• JAC will also advise Ngāti Awa governance entity on
Conservation matters affecting Whakapaukorero
• Costs lie with both parties.
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5.4: Joint Management Committee in respect of
Moutohora (Whale) Island Wildlife Management Reserve,
Ohope Scenic Reserve, and Tauwhare Pā Scenic Reserve
• Minister appoints three members nominated by Ngāti
Awa governance entity, two nominated by DirectorGeneral and one by Bay of Plenty Conservation Board
• The Minister, the Director General, the New Zealand
Conservation Authority and the Bay of Plenty
Conservation Board must consult with, and have
regard to the advice of, the Joint Management
Committee concerning the Conservation of the Jointly
Managed Sites, notably development of Conservation
policy, conservation management and annual
business planning
• Costs lie with the Crown.
Te Arawa: Rotorua Lakes strategy group
The Te Arawa Lakes Deed of Settlement (clause 9.3)
provides for this joint committee under the Local
Government Act 2002 whose purpose:
‘… is to contribute to promoting the sustainable
management of the Rotorua Lakes and their
catchments for the use and enjoyment of present
and future generations, while recognising and
providing for the traditional relationships of Te
Arawa with their ancestral lakes.’
Although the beds of the lakes are vested in Te
Arawa the Crown retains the water column and air
stratum. However the Crown has placed a statutory
acknowledgement over the lakes, some of which have
reserve status, and Te Arawa can participate in strategic
management of the lakes by being part of this joint
committee.
Members of this permanent joint committee within the
meaning of the Local Government Act are drawn equally
from the Bay of Plenty Regional Council, Rotorua District
Council and the governance entity.
Other forms of cultural redress
It will be important for negotiators and the mandated
body to assess the usefulness and applicability of these
types of redress most of which may not benefit them.
There is little point in accepting redress ‘just because it’s
there’ if it has no intrinsic value to the claimant group or
will have high maintenance costs out of all proportion to
the importance of the site. Three forms are examined:
• Advisory committees
• Gifts, and
• Place-name changes.

Advisory committees
If the claimant group identify indigenous fish species as
taonga of ‘very great significance’ they may be appointed
as an Advisory Committee to the Minister responsible
for management of those species (the Red Book, pages
121–122). Depending on the species the Minister will
either be for Fisheries or Conservation.
When making policy decisions affecting those species the
Minister of Fisheries is required to:
‘consult the committee and recognise and provide
for the claimant group’s association with those
species.’ The Minister of Conservation is required
‘to consult the committee and have regard to its
advice on the taonga fish species – particularly
Department of Conservation management and
conservation of those species within the area of
interest.’
Note the different levels of obligation on the Ministers.
The former must ‘recognise and provide for’ but the latter
is confined to ‘have regard to’. For examples, see Ngāti
Awa Deed of Settlement clause 5.5, and Ngāti Ruanui
clause 9.1.19/20.
Gifts
Although not commonly used, the Crown has used a
gifting mechanism for some cultural redress. In the Ngāti
Awa settlement the Crown gifted Ngāti Awa $1 million
to assist in the development of the Mātaatua complex.
Mātaatua meetinghouse was returned to Ngāti Awa in
1996 as partial settlement of historical claims. The Crown
will also vest to Ngāti Awa all or part of the land under
Whakatāne airport if ever the Minister of Conservation
revokes its status as a reserve under section 24 of the
Reserves Act.
Place-name changes
The Crown has a preference for dual naming:
‘Settlement legislation can be used to change official
place-names within the claim area to joint Māori/English
names, and in some limited circumstances to Māori only
names’ (the Red Book, pages 121, 123).
There are also examples where Māori names have been
given to sites with no previous official names; for instance
Whitikau, Maraeroa and Te Ramanui in the Ngāti Ruanui
Deed of Settlement restore ancient tribal names to those
sites.
There do not tend to be a lot of proposed name changes
in each AiP. The Crown does not typically raise placename changes early, as redress options are not always
tabled by the mandated body for discussion early in the
negotiations. Second, and closely related to the first
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issue, the Crown requires widespread consultation with
many parties on place-name changes. This process takes
a very long time. It is possible that the combined effect of
this and the first issue is that not all place-name changes
get to the negotiating table.
Local authorities rather than the Crown control naming
of streets and some reserves, and as a matter of principle
the Crown is very reluctant in the context of Treaty
settlements, to influence local government decisions. On
this basis it is in the claimant group’s interests to build
positive relationships with local government so they are
sympathetic to name changes.
Given the potential drawn-out nature of this type of
redress it is recommended that they be considered by
negotiators and tabled very early in the negotiation
process. This is compounded by the fact that place-name
changes must go through the Geographic Board, which
meets infrequently.
Agreement in Principle and name changes
The AiP will usually identify the place-names that the
parties have agreed should be subject to change. Phrases
used in AiPs include:
• ‘The Deed of Settlement and Settlement Legislation
will provide for the name …’
• ‘The Crown and the Mandated Body will discuss, for
inclusion in the Deed of Settlement changing the
name …’
• ‘The Crown will explore, for inclusion in the Deed of
Settlement, changing the existing place name…’
Note: Only the first example provides certainty for the
name change, underlining the importance of locking every
key aspect of settlement redress into the AiP rather than
anticipating that it will eventuate in the Deed of Settlement.
Wāhi Tapu
Many claimant groups have major concerns about the
integrity of their wāhi tapu. In some cases, of course,
they do not want the location of those wāhi tapu to
become public knowledge. Those wāhi tapu on Crown
land can still be protected on any site that has an overlay
classification or statutory acknowledgement. There
may also be sites that are public knowledge and this is
accommodated for in the Ngāti Awa Deed of Settlement in
5.9 Sites considered by Ngāti Awa to be Wāhi Tapu.
‘The Crown and Ngāti Awa acknowledge that the
sites described (in the schedule) are considered by
Ngāti Awa to be wāhi tapu… Nothing in this clause
constitutes or implies any acknowledgement or

agreement by the Crown that such sites are waahi
tapu… The Crown and Ngāti Awa acknowledge
that nothing (in the previous clauses) will affect
the lawful rights or interests of any party who is
not a party to this Deed.’
The schedule identifies four sites returned to Ngāti Awa
and six Crown-owned properties. Six small wāhi tapu
sites in the Pouto Forest were vested in the governance
entity in the Te Uri o Hau Deed of Settlement.
Prohibition of taking certain fish species for
commercial purposes
Another mechanism to protect species of special
significance to the claimant group is for the Crown to
agree to add non-commercial fish species to a list of
totally prohibited species in the relevant commercial
fishing areas (the Red book, pages 121–123).
For example, the Ngā Raurū Kiitahi Deed of Settlement
(clause 12.1) lists seven prohibited species, and has a
specific reference to the taking of undersized tuna (eel)
by the governance entity with the potential to relocate
them in waterways in the Fisheries Protocol Area and
aquacultural farms.
Shellfish Right of First Refusal (RFR)
The Ngā Raurū Kiitahi Deed of Settlement contains this
relatively rare form of redress. In essence it provides for
RFR for quota of identified shellfish species for a period
of 50 years. It applies to kina (sea urchin) and seven
species of purimu (surf clam). The Deed only applies if
the Minister declares any of the identified species to be
part of the Quota Management System and sets a Total
Allowable Commercial Catch (TACC) of that species.
This form of redress, although culturally-based, has a
commercial component because the governance entity
will be able to sell catching rights annually for any
shellfish quota they obtain.
Coastal tendering
In the event that the Minister of Conservation offers
Authorisations of any part of the Specified Coastal Marine
Area by public tender, the post-settlement governance
entity will have a preferential right to purchase a
proportion of the Authorisations. In the Ngāti Awa Deed
of Settlement that proportion is up to five percent that
must be ‘not less than fair average quality’ relative to the
other portions.
Unique redress
Examples of ‘one-off ’ redress specific to one claimant
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group found in settlements are briefly summarised
here. They are included to show that negotiators should
always be prepared to ‘think outside the square’ and not
be limited by precedent in their negotiation goals. This
redress includes:

Forest Limited) to initiate a process to see whether the
owners are prepared to divest their interests in Pūtauaki.
Ngāti Awa acknowledges that this can only occur with
the consent of both parties and that the Crown is not in a
position to impose any meeting or discussions.

•
•
•
•
•
•
•
•
•
•
•
•

•

Hangi stones at Moutohora Island
Awanuiārangi II title
Offshore Islands
Putauaki (Mt Edgecumbe)
Cultural redress in relation to Taranaki maunga
Puurangi (Acknowledgement of Association)
Oyster reserves
Lake Okaro
Fishing Licences
Access to Paru and Indigenous Plants, and
Special classification of Council-owned Reserves.
Hangi stones at Moutohora Island (clause 5.8, Ngāti
Awa Deed of Settlement)

Cultural redress in relation to Taranaki maunga
(clause 13, Nga Raurū Kiitahi Deed of Settlement)
The parties agree that Maunga Taranaki is of great
cultural, spiritual, historical and traditional importance
to Ngā Raurū Kiitahi and other iwi of Taranaki. The clause
notes that the governance entity and the Crown will work
with the mandated representatives of the other iwi of
Taranaki to develop an apology and cultural redress in
relation to historical claims relating to the mountain.
Other Taranaki iwi Deeds of Settlement have a similar
clause. That is necessary until all iwi in Taranaki have
mandated bodies in place to negotiate their claims.
Puurangi (Acknowledgement of Association) (clause
9.5, Ngāti Ruanui Deed of Settlement)
The settlement legislation will acknowledge the cultural,
spiritual, historical and/or traditional association of Ngāti
Ruanui with Puurangi in the Area of Interest. Puurangi is a
type of argillite traditionally used for tools and weapons.
•

This redress empowers the Joint Management Committee
to grant permits to a member of Ngāti Awa to extract
by hand, loose hangi stones from Moutohora (Whale)
Island Wildlife Management Reserve. This bypasses the
provisions of section 8 of the Crown Minerals Act 1991.
Awanuiārangi II title (section 9, Ngāti Awa Deed of
Settlement)
This is symbolic and equivalent to the Tainui Te
Wherowhero Title. Clause 9.1.1 Land to be held by
eponymous ancestor, provides that any land could come
under this title, including land subsequently acquired by
the governance entity.
•

Oyster reserves (clause 5.10, Te Uri o Hau Deed of
Settlement)
The Crown will consult with the governance entity in
respect of the development of regulations relating to the
customary non-commercial food gathering of oysters in
reserves in Kaipara Harbour.
•

Lake Okaro (clause 10.12 Te Arawa Lakes Deed of
Settlement)
This notes that Lake Okaro is currently vested in
and administered by the Rotorua District Council
and therefore cannot be transferred by the Crown
to Te Arawa. The Minister in Charge of Treaty of
Waitangi Negotiation will write to the District Council,
‘to encourage it to reach a mutually satisfactory
arrangement with Te Arawa as to the status, management
and ownership of Lake Okaro’.
•

The Crown and Ngāti Awa have agreed that Ngāti Awa
can choose to declare settlement properties to be
‘Protected land’ in which case it would have some of the
characteristics of ‘Māori Land’ as defined in Te Ture
Whenua Māori Act 1993. The governance entity is able to
put protections into its charter that make it more difficult
to alienate the land.
Offshore Islands (clause 5.11, Ngāti Awa Deed of
Settlement)
The Crown will consult the Ngāti Awa governance entity
if the Department of Internal Affairs conducts a review
of the local government administration of seven named
offshore islands.
•

•

Pūtauaki (Mt Edgecumbe) (clause 5.12, Ngāti Awa
Deed of Settlement)
The Minister in Charge of Treaty of Waitangi Negotiation
has written to the current owner of Pūtauaki (Tarawera

Fishing Licences (clause 11.10, Te Arawa Lakes Deed
of Settlement)
‘Te Arawa and the Crown agree that the sum of $400,000
capitalises the ongoing annual cost of purchasing 200
fishing licences for the Te Arawa Lakes from Eastern
Region Fish and Game New Zealand.’
•

•

Access to Paru and Indigenous Plants (clause 11.15, Te
Arawa Lakes Deed of Settlement)
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Te Arawa acknowledges that relevant Ministers in
consultation have written to Bay of Plenty Regional
Council and Waikato Regional Council asking them
to consider amending any relevant Regional Plan or
Proposed Plan that applies to the Te Arawa Lakes so that
Te Arawa may take paru and indigenous plants from the
lakes without needing a resource consent.
•

Special classification of Council-owned Reserves
(clause 11.10, Affiliate Te Arawa)
Four sites are identified as Specially Classified Reserves
with an acknowledgement by the Crown of the Affiliate
Te Arawa Iwi/Hapū values in relation to the sites. The
only purpose is to give effect to the requirement that
the Rotorua District Council must have regard to the
Protection Principles in the following clauses.
This is similar in function to certain overlay classifications.
Other negotiation issues
A number of issues are briefly discussed here for a mandated
body to consider in developing its negotiation strategy.
Vesting of cultural redress properties
The Deed of Settlement should clearly set out the
conditions relating to the vesting of properties and sites
in the governance entity. For example:
‘Each cultural redress property shall vest in the
governance entity
a) As redress and without charge to, or consideration to
be provided or paid by, the governance entity or any
other person; and
b) Subject to and, where applicable, with the benefit of
all Encumbrances that relate to that property, which
are specified in the attachment and the terms of this
Deed’. (Ngāti Tūwharetoa Deed of Settlement, page 53,
Ngāti Awa page 80)
See Conditions of cultural redress Properties in the AiP
section for more detail.
Warranties and actions before settlement
As with any property transfer it is important that
the mandated body seeks some assurance that the
governance entity will receive exactly what was agreed
in the negotiations. Other than the mandated body
completing all necessary due diligence procedures as
discussed in the Guide, there are two primary ways
to secure this, as provided in most recent Deeds of
Settlement. The first is to ensure that the Crown has an
obligation to maintain properties prior to Settlement.
This is discussed below.

The second way is to ensure that the Deed of Settlement
has a built-in process whereby negotiators are able to
inspect the properties or sites before Settlement.
Crown to maintain redress properties prior
to settlement
As observed, the time between a Deed of Settlement
being signed and the Settlement Date can be significant.
Ideally, the mandated body would seek an assurance from
the Crown in the Deed of Settlement that the redress
properties would be in the same state and condition
on the Settlement Date as they were when the Deed of
Settlement was signed.
For example:
‘Ngāti Awa and the Crown agree that the cultural redress
Properties are to be vested in substantially the same
state and condition as at the date of this Deed […] The
Crown agrees that between the date of this Deed and
the Settlement Date it will maintain and administer the
cultural redress Properties […] in substantially the same
state and condition as at the date of this Deed.’ (Ngāti
Awa Deed of Settlement page 83)
While the Crown will provide a limited assurance it is
important for the mandated body to understand the
current position of the Crown in this regard which is
essentially limited to ‘buyer beware’.
On occasion the negotiators might seek to negotiate
that the Crown restores a site before settlement where
degradation of the site is directly a fault of the Crown.
Future management of specified cultural redress
properties
Some claimant groups have found that maintenance
costs, such as mowing grass, are much higher than they
anticipated. Consequently negotiators need to carefully
evaluate those costs before committing to vesting of any
cultural redress land.
The Deed of Settlement and settlement legislation may
have conditions on properties that are vested subject to
existing reserve status:
a their reserve status may not be revoked
b the governance entity may not dispose of, exchange,
transfer, mortgage or charge any of them
c the Minister of Conservation is to retain all functions
and powers under the Reserves Act 1977.
This provision is most likely to be placed on sites that
have high iconic value to all New Zealanders.
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Costs
Costs associated with transfer of cultural redress
properties should fall to the Crown, as in the Ngā Raurū
Kiitahi Deed of Settlement (clause 10.17):
‘The Crown will pay survey and registration costs,
and other costs agreed by the Crown and Ngā
Raurū Kiitahi, required to vest the cultural redress
Properties in a Transferee.’
Cultural redress for other claimant groups / flexibility
Some Deeds of Settlement reflect the fact that more
than one claimant group may have an interest in a
particular cultural site. The Crown may require an
acknowledgement from the mandated body in the Deed
of Settlement that the Crown is able to provide similar
redress to other claimant groups in the claim area if there
are overlapping claims. This means that where possible
the Crown may offer, and then have in place, certain
settlement redress instruments that result in multiple
governance entities having ownership or administering
rights over the same area.
Such mechanisms are likely to be an increasing feature on
the settlement landscape given the Crown’s preference for
large natural grouping negotiations. This also illustrates
that when negotiating a Deed of Settlement the mandated
body (and the Crown) should remain flexible and look at
different ways of achieving positive outcomes.
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Key points
•
•
•
•
•
•
•
•
•

Ensure all substantive redress is agreed before signing the Agreement in Principle
Get early expert specialist advice from specialists with Treaty settlement experience
Accept only redress items that are suitable and useful to your claimant group -don’t accept it ‘just because it’s
there’
Make sure Crown contributions towards the mandated body’s negotiation costs are not part of financial and
commercial redress
Negotiate so interest accrues on the settlement quantum from the date the Deed of Settlement is signed – but try
to get it to start from the date the Agreement in Principle is signed
It is vital that negotiators seek expert valuation, commercial and legal advice on all matters related to Crown
properties offered, get Crown agreement on valuation methodology
Ensure the Crown has provided all appropriate disclosure information on redress properties before the
Agreement in Principle is signed
Crown forest licensed land can be a very valuable asset, it should be very carefully appraised by negotiators
Right of First Refusal mechanisms are still evolving. Negotiators should familiarise themselves with RFRs in the
Ngāti Whātua o Orākei AiP to see these developments

Remember…
•
•
•
•
•

‘Buyer beware’ – don’t be rushed; be sure you can conduct thorough due diligence for all redress properties,
including conditions precedent and terms of transfer
Ask yourself ‘Why doesn’t the Crown want these properties?’
Leaseback agreements can provide a reliable income stream from long-term Crown tenants
Unresolved overlapping claims can greatly reduce the area of land over which the Crown is prepared to consider
redress options
Don’t accept an inferior redress mechanism to other redress for similar Treaty claims
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Introduction
Financial and commercial redress comprises a cash
payment and the opportunity to purchase Crown (and
other) properties either on the settlement date or later
through commercial settlement redress mechanisms.
The commercial aspect of settlement redress usually
catches the public eye more than any other redress
item simply because it identifies the dollar value of the
settlement. Members of the claimant group may also focus
on this because they want to see the return of economic
resources lost through Crown breaches of the Treaty.
As with all other settlement redress items, it is important
for the mandated body to negotiate all substantive
redress prior to signing the AiP.
The Red Book (page 87) defines financial redress as, ‘the
portion of the total settlement the claimant group receives
in cash and commercial redress refers to any Crown
assets, such as property, that contribute to the total
redress quantum.’
The financial and commercial redress section of the
Deed of Settlement is often quite brief, but is backed
up by extensive appendices and detailed attachments,
sometimes in relatively inaccessible legal and valuation
language.
For each mandated body in a negotiation the ultimate
value and subsequent use of any redress instruments
is a complex matter with far reaching consequences,
determined by a range of factors including the relevance
of any redress items to the claimant group, and wider
claimant group objectives. Accordingly, all mandated
bodies should seek specialist advice from commercial
advisors, valuers and lawyers when negotiating these
aspects of their settlement. This is a specialist area so the
mandated body is advised to engage professionals with
experience in the Treaty sector.
As with cultural redress it is important for the mandated
body to assess each redress mechanism in terms of
suitability and usefulness for the wider claimant group. Do
not push unnecessarily for a redress option just because
others got it. For instance, a Right of First Refusal (RFR)
will only be meaningful to a claimant group if there are
sufficient Crown properties in the rohe over which the RFR
can apply.
Given the varying nature financial and commercial
redress between settlements, this chapter reviews the key
aspects, namely:

•
•
•
•
•
•
•
•
•
•
•
•

Financial and commercial redress amount
Crown properties – general
surplus Crown properties
Crown properties – leaseback
Crown forest licensed land
Right of First Refusal (RFR)
Deferred selection process (DSP)
Relativity
Other commercial redress
Valuation
Disclosure information and due diligence
Terms of Transfer and Conditions precedent.

Financial and commercial redress amount
The financial and commercial redress amount is the
monetary value of the settlement (not including any
monetary value associated with cultural redress). This
has been referred to as the ‘quantum’ or ‘redress amount’.
Crown determinants to redress amount
The Crown takes a range of factors into account when
it determines the value of its offer of financial and
commercial redress.
• the amount of land lost to the claimant group through
Crown breaches of the Treaty
• the relative seriousness of the breaches (for example,
the Crown regards raupatu with loss of life is as more
serious than non-raupatu losses), and
• the benchmarks set by existing settlements for similar
grievances.
The Crown has stated it will also take into account certain
secondary factors namely:
• the size of the claimant group today
• whether there are any overlapping claims, and
• any other special factors affecting the claim.
These are criteria the Crown takes into account when
deciding what value it will offer for the financial and
commercial redress amount.
These criteria have been established for a considerable
time, and to alter them would require significant political
change. They therefore provide the basis for negotiation.
Using these factors it is possible to determine what
a claimant group’s ballpark financial and commercial
redress amount might be, even before they enter
negotiations with the Crown. Although Office of Treaty
Settlements may be willing to provide information on the
factors applying to past settlements, the mandated body
should be prepared to undertake assessments of these
factors itself. It would be more practicable, however, for
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the mandated body to query or critically examine the
information provided by the Crown.
The mandated body’s negotiations strategy should be
based on the Crown’s criteria that guide the Crown’s
redress offer. The strategy builds on the claimant group’s
specific tribal circumstances and Treaty claims, and
pushes the Crown’s determining factors to the claimant
group’s advantage.
Non-historical redress
Te Arawa Lakes Deed of Settlement states that the
Crown is to pay $2.7 million to the governance entity on
settlement date. The settlement also contains a provision
for Annuity Redress, compensation for the Crown’s
failure over many years to index the Arawa Māori Trust
Board annuities to inflation. In 2003 the Crown paid $7.3
million Annuity Redress to an escrow agent to hold until
the date of execution of the Deed of Settlement by the
Arawa Māori Trust Board. The escrow agent would then
pay that sum, plus interest, to the Trust Board.
The Crown and the Arawa Māori Trust Board
acknowledge that payment of the Annuity Redress
settles the Te Arawa Lakes remaining Annuity
issues and represents a payment to capitalise the
annuity from the Date of this Deed and to settle
any remaining issues with the Annuity for the
period from and including 21 September 1992.
This clause settled the historical claim and removed any
contemporary claim for the same issue. The Trust Board
also waived the right to receive any further annuity from
the date of the Deed of Settlement.
This example is used to illustrate the possibility of
negotiating a ‘hybrid’ financial and commercial redress
settlement. While such settlements are possible only
where circumstances permit, the mandated body should
check whether it has this option available.
Other payments
The Deed of Settlement might also note that the
claimant group received a sum as a contribution towards
negotiating costs ‘but that those amounts are not redress
and have not been deducted in determining the financial
and commercial redress amount.’
Although this is standard practice, the mandated body
should always confirm that Crown contributions towards
negotiations are not part of the financial and commercial
redress amount. This should be discussed and confirmed
in writing early in negotiations.

Status of initial payments if Deed does not
become unconditional
There is always a (usually remote) possibility that the
Deed of Settlement will not proceed to settlement
legislation. Consequently the Deed of Settlement may
state:
If for any reason this Deed does not become
unconditional:
a) The amount of any redress which the Crown
becomes obliged to provide to discharge the Crown’s
obligations in respect of any of the claimant group’s
Historical Claims will be adjusted to reflect the
amounts and the agreed value referred to [in the
clauses which quantify the initial ‘on account’
payments]; and
b) The Crown may produce this Deed to any Court or
tribunal considering the quantum of any redress to
be provided by the Crown in relation to any of the
claimant group’s Historical Claims to give effect to
clause a).
This means that if settlement does not proceed, any
amounts the Crown has paid to the mandated body ‘on
account’ will be deducted from any cash component that
may be negotiated in any later settlement.
However, if the settlement does not proceed due to no
fault of the mandated body or claimant group, there
would be a good argument that there should be no
deduction or penalty to the claimant group in future
years. This clause may be open to negotiation.
Interest on financial and commercial
redress amount
Once a Deed of Settlement has been ratified and signed
the Crown might pay interest on the financial and
commercial redress amount. If the negotiators agree
to a cash sum of $10 million dollars and do not have an
interest clause, by settlement date at say seven percent
interest per annum, $700,000 income per year would
have been forgone. Note that the Crown might pay
interest. Negotiators should be aware of the precedent
and carefully consider their potential loss if interest is
not negotiated as part of the Deed of Settlement.
It can be up to two years between the signing of a Deed
of Settlement and settlement date. Accrued interest is
likely to be significant and could run into millions of
dollars. The terms in recent Deeds of Settlement state
that the interest paid will be at the official cash rate,
will not compound, will be paid to the post-settlement
governance entity on the settlement date and will be
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subject to normal tax laws. It is in the interest of the
claimant group to ensure that such a clause is in the Deed
of Settlement.
It could be argued that the financial and commercial
redress amount is ‘agreed’ once the AiP has been signed.
This is not without precedent. In the case of the WaikatoTainui and Ngāi Tahu settlements interest started
accruing from the date the Heads of Agreement were
signed. The mandated body may be able to negotiate such
an arrangement – particularly where the financial redress
amount is a sticking point for the claimant group.
Advance payments on interest
Until the Ngā Raurū Kiitahi 2003 Deed of Settlement,
interest accrued was not paid to the governance entity
until the settlement date. Once the Deed of Settlement is
signed the governance entity has many tasks to complete
before the settlement is implemented. In recognition
of these costs, the Crown now provides a mechanism
whereby the post-settlement governance entity can access
interest accrued from the cash component of settlement,
in regular instalments. The most recent example of such a
clause is in the Affiliate Te Arawa Deed of Settlement.
Crown properties – overview
One of the deepest and most pervasive aspects of Treaty
grievances is the loss of ancestral land and the effect
that loss had on the welfare of the claimant group.
Consequently, negotiators are often under pressure to
purchase certain Crown properties in lieu of cash and as a
step towards economic regeneration within the rohe.
Depending on the circumstances of the particular
claimant group and the settlement package negotiated by
the mandated body, the Deed of Settlement will set out
in detail what properties the claimant group will buy and
receive, and on what terms.
Where this redress has been negotiated by a mandated
body, the AiP will provide that the Deed of Settlement
and settlement legislation will provide for the Crown to
transfer selected commercial redress properties to the
governance entity.
Some of these properties will be immediately leased back
to the Crown. The market value of any property selected
for transfer will be deducted from the total value of the
financial and commercial redress.
The Deed of Settlement will typically (though not always)
record agreed specific properties which the Crown
considers surplus, or if not surplus, has available for

transfer but on the condition they are leased back to the
current tenant.
If Crown forest licensed land is situated in the claimant
group’s rohe it is likely the mandated body will have
negotiated all or part of that in its settlement package.
That will be recorded in the Deed of Settlement.
The Deed of Settlement may also record the terms
of a number of redress instruments that will allow
the governance entity to purchase Crown properties
(currently not surplus) at some time after settlement.
This is commonly referred to as deferred selection.
Each claimant group will have different commercial
opportunities due to the varying Crown assets in its rohe.
It is vital that the mandated body seeks expert advice on
all matters related to Crown properties. This includes
valuation, commercial and legal advice.
Surplus Crown properties
Claimant groups often hold the view that if the Crown has
surplus Crown properties they should hand them back
to the claimant group at no cost as well as provide the
financial and commercial redress amount. The Crown
does not and has never agreed with that stance. If the
claimant group wants surplus Crown properties they will
have to pay for them. However, the claimant group is not
compelled to purchase surplus Crown properties.
Purchasing Crown properties either on or after
settlement using a commercial redress instrument
requires the claimant group to transfer real money to the
Crown. Those properties will then be the responsibility
of the post-settlement governance entity. If the expert
advice is that they are too expensive or will be a
commercial burden, a commercially based purchase
would not be justified.
Finding replacement sites
Crown properties will be subject to a number of
conditions. If these conditions cannot be satisfied, the
mandated body should work with the Crown to identify
and transfer other suitable replacement sites. Such a
clause is not often evident in AiPs and the mandated body
should ensure that such a clause is included to allow other
sites to be considered.
Crown properties – surplus
The Crown has a ‘landbank’ process whereby properties
the Crown deem surplus (they no longer require them)
for their (Crown) purposes, have been set aside for use
in settlements. Surplus properties are typically land with
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buildings or bare land. If such properties are purchased
by the post-settlement governance entity they are
typically (although not always) purchased free of any
existing leases and licences, but subject to any other
terms of transfer discussed in this chapter.

Negotiations will need to be finalised with Office of Treaty
Settlements over the fee simple estate of the leaseback
property and the terms of the future lease with the
prospective government agency tenant. Arrangements
are finalised during the Deed of Settlement.

Landbanked Crown properties are of variable quality.
Some are very valuable by virtue of location, some have
excellent development potential and some are very poor
propositions (by virtue of location, weed infestation or
land instability). The mandated body must commission
valuers and other experts to undertake a careful due
diligence process early on in negotiations. The Crown will
be able to provide information about the property and
explain its landbanking policy and criteria for selecting
properties for its landbank. This will assist the mandated
body in what to look for in its own selection criteria and
due diligence.

Crown forest licensed land
Crown forest licensed land is a very valuable asset which
claimant groups invariably include in their settlement.
This is because the value of the accumulated rentals
generally provides a significant contribution to the
purchase price of the underlying land.

Crown properties – leaseback
In some cases the Crown may offer to sell non-surplus
Crown properties to the claimant group on a leaseback
basis. Typically this means the mandated body may
purchase the land but the buildings and improvements
are retained by the relevant government agency which
then leases back the land.
The AiP will detail the steps that the leaseback process
will operate. This is explained as:
1. the Crown provides the mandated body with a list of
properties
2. the properties to be transferred will be negotiated the
Crown and mandated body will establish the transfer
value for the selected properties at fair market value
following a valuation process
3. immediately after transfer the governance entity
will grant the Crown a registrable ground lease on
commercial terms to be agreed before the Deed of
Settlement is signed.
Leaseback properties provide the mandated body with a
reliable stream of income from long-term tenants and a
good return on investment. The governance entity will be
the owner of the property, but it will have a tenant already
in place. The Deed of Settlement typically records the
long-term arrangement as follows:
In respect of each Leaseback Property, on the
Settlement Date, immediately following transfer,
the Governance Entity shall sign as landlord and
the Transferor Agency or Crown shall sign as
tenant a Memorandum of Lease on the terms and
conditions described (in the relevant Schedule)
(Ngāti Awa Deed of Settlement, page 156).

In some areas claimant groups may be able to negotiate
the return of Crown forest licensed land. The Crown
approaches the entitlement to Crown forest licensed land
on the basis of a ‘threshold interest’. If the mandated
body can demonstrate a threshold interest it may be
provided with the opportunity to purchase land up to the
value of the financial redress amount, with the possible
negotiation of further purchases through the deferred
selection process.
The transfer process is summarised below:
• the Crown forest licensed land is transferred to the
post-settlement governance entity
• certain accumulated rentals that relate to that
Crown forest licensed land go to the post-settlement
governance entity (the accumulated rentals are in
addition and separate to the financial and commercial
redress amount)
• the post-settlement governance entity will become
the licensor under the relevant Crown forest licence,
and
• the post-settlement governance entity will be entitled
to all future rentals arising under the Crown forest
licence.
The claimant group may use part of its financial and
commercial redress to buy the underlying land but not
the trees or any improvements, as they are owned by the
Licensee. This is typically reflected thus:
All trees growing or standing or, in the case of
wind throw, lying on those areas of land; and
Subject to the terms of the Crown Forestry License,
all improvements that have been acquired by
any purchaser of the trees on that land or made
thereafter by such purchaser or the Licensee
(Ngāti Awa Deed of Settlement, page 155).
The commercial interests of the licensee who holds the
Crown licence to use the forest are protected; namely the
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trees they planned to harvest and any other improvements
that have been made, for example roads and buildings.
Conditions specific to Crown forest licensed land will
need to be carried over to the new owner, for instance
appropriate legal access and other rights between the
parts of the licensed Crown forest land. These need to be
defined and agreed.
Settlement legislation relating to
settlement licensed land
Owing to the existing legislative and commercial regime
on the land at the time of transfer, the settlement
legislation will seek to ensure that all parties’ rights
are protected after settlement date, and that existing
legislative protective mechanisms will not apply. The
Affiliate Te Arawa Deed of Settlement (page 92) states that
settlement legislation will provide that in relation to the
settlement licensed land:
… with effect from the Settlement Date the
Governance Entity will be a ‘Confirmed
Beneficiary’ under clause 11.1 of the Crown
Forestry Rental Trust (that is, the Governance
Entity will become entitled to Rental Proceeds
(as defined in that trust deed) payable since the
commencement of each Crown Forestry Licence)
and all the provisions of the Crown Forestry
Rental Trust shall apply accordingly; and
… the Crown must give a notice described in
section 17(4)(b) of the Crown Forest Assets Act
1989 [..]. for the return of the Settlement Licensed
Land, and the notice will have effect as if such a
recommendation had been made (by the Waitangi
Tribunal) and had become final.
… the Governance Entity will be the Licensor under
each Crown Forestry Licence as if the Settlement
Licensed Land had been returned to Māori
ownership on the Settlement Date pursuant to
section 36 of the Crown Forest Assets Act 1989, but
section 36(1)(b) of that Act does not apply to that
return.

the licence fees received by the CFRT since the
commencement of the relevant Crown Forestry
Licences;
These clauses clarify that the post-settlement governance
entity is the new owner of the land and entitled to the
rental income generated by those lands, including (part)
rentals already earned by the forests and held in trust
by the Crown Forestry Rental Trust. These sums can be
considerable.
Crown forest licence
As with any lease or licence it is of fundamental importance
that the mandated body is thoroughly familiar with the
terms of the relevant Crown forest licence that will apply.
Most Crown forest licences are identical or very
similar. Generally all licences will allow the licensee to
progressively declare areas as ‘return areas’ when it no
longer requires them. As the licensor, the mandated
body (or governance entity) should be aware that such
areas may be declared return areas on an ‘ad hoc’ basis
which means the forest land does not form suitable
management or economic blocks for some time.
Land Information New Zealand (LINZ) manages the terms
and conditions of the Crown forest licences on behalf of
the Crown.
Management of Crown forestry licence
prior to settlement
A clause in the Deed of Settlement is typically provided to
clarify management responsibilities at any time after the
signing of the Deed of Settlement noting that the Crown
will manage the licensor’s interests from the date of the
Deed of Settlement until the settlement date, but adds:
From the Redress Licensed Land Settlement Date,
the Governance Entity shall be responsible for
all the licensor’s obligations under the Crown
Forestry Licence insofar as they relate to the
Redress Licensed Land…

The legislation will also provide that:
on the registration of the transfer of the fee simple
estate in the Settlement Licensed Land to the
Governance Entity, the land ceases to be Crown
Forest Land…

The purpose of such a clause is to ensure that the Crown
acts in a prudent fashion until transfer occurs. This is
important given the likely nature and scale of Crown
forest licensed land and that settlement may be some way
off.

The Ngāti Awa Deed of Settlement (page 157) also
includes:
With effect from the Settlement Date and pursuant
to its Trust Deed, the Crown Forestry Rental
Trust shall pay the Ngāti Awa Governance Entity

It will be important for the mandated body to note
specifically any matters it is aware of which may be
relevant to them. For instance the Affiliate Te Arawa
Deed of Settlement requires the Crown to have particular
regard to any submissions made by them in respect
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of licence fee reviews. This clause was inserted with
the knowledge that a review would likely occur before
settlement.
Affiliate Te Arawa Iwi and Hapū Covenant
Clauses 12.65 to 12.67.16 of the Affiliate Te Arawa Deed
of Settlement provide a unique and noteworthy aspect
relevant to Crown forest licensed land. This series
of clauses imposes an obligation on the governance
entity to use Crown forest licensed lands for forestry
purposes only. The covenant is for 28 years with a 35 year
termination period.
The limited uses specified in the Deed of Settlement are
aimed at contributing to the obligations of the Crown in
respect of carbon emissions. It also values the land for
forestry use over a period of 60 years (rather than basing
its value on best potential use). This has suited both the
mandated body as it can purchase more land owing to
its lower value under forestry, and the Crown, as it can
meet its climate change commitments under the Kyoto
Protocol and other environmental factors.
While no values are provided or ascribed to such a
covenant in the Deed of Settlement they will have been
part of the negotiated values between the parties. This
is perhaps supported by the heading of this clause,
‘Covenant in Support of Agreed Transfer Values’.
Nevertheless, this covenant has far reaching
consequences and is likely to set a precedent for future
settlements. Mandated bodies should seek expert advice
on the fiscal implications of Crown and local government
policies on forest land use (eg nitrate control, soil
conservation and carbon storage).
Right of First Refusal
Where this has been negotiated by a mandated body,
the AiP will provide that the Deed of Settlement will
provide for the governance entity to have a Right of First
Refusal (RFR) over certain Crown-owned properties
based on similar terms and conditions as in other
recent settlements. In effect this means that the RFR
provided to the claimant group will, in substance, be
provided on similar terms to those provided in recent
previous settlements, unless the mandated body is able to
negotiate different terms.
The Crown thus limits the parameters of this redress by
precedent. For instance the different terms of the Ngā
Raurū Kiitahi and Ngāti Whātua Rights of First Refusal
(50 and 100 years respectively) and the wider scope and
effect of the Ngāi Tahu Right of First Refusal.

Right of First Refusal properties can include Transit New
Zealand, District Health Boards, Defence Force housing,
police stations, Housing New Zealand Corporation or any
other Crown properties. In some cases geothermal assets
and airport shares have fallen within a RFR. A Right of
First Refusal area is usually agreed and defined and the
map attached.
At the AiP stage the mandated body needs to assess each
redress mechanism in terms of suitability and usefulness.
For instance a RFR will only be meaningful to a claimant
group if there are sufficient Crown properties in the rohe
over which the RFR can apply.
In that regard the RFR mechanism in the Ngāti Whātua o
Orākei AiP provides a number of interesting possibilities
and theoretically provides scope for the boundaries of
the most recently accepted RFR model to be extended
somewhat ‘by negotiation’. How the Deed of Settlement
reflects the Orākei AiP mechanisms will be of great
interest to other claimants.
The sheer number and value of potential redress
properties available to Ngāti Whātua, when read in
conjunction with the sale and leaseback mechanisms with
the 35 year rent free period, illustrates the importance of
focusing effort in negotiation on ‘relevant’ redress. All
mandated bodies should study this case very carefully
and, if nothing else, hold it out as a precedent for the
Crown moving beyond its then generally accepted
settlement parameters.
The Red Book (page 91, Right of First Refusal flowchart)
states that RFRs are not available where there are
unresolved overlapping interests between claimant
groups. Clearly the Crown does not want to jeopardise its
redress position with other future claimant groups in the
overlapping areas.
In the Te Uri o Hau Deed of Settlement the Crown kept its
options open (section 8.2) by stating that the Crown may
treat any land outside the Right of First Refusal Area:
‘as if the Deed of Grant of Right of First Refusal did
apply to it or may give Te Uri o Hau Governance
Entity an opportunity to tender for, or purchase,
any such land if it becomes available for disposal.’
The Crown has anticipated the possibility of resolving any
overlapping claims after the Settlement Date and freeing
more properties for RFR purposes.
The Ngā Raurū Kiitahi Deed of Settlement notes that the
Crown must provide a Right of First Refusal Deed to the
governance entity by or on the settlement date.
The Right of First Refusal Deed will:
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relate to the Right of First Refusal Area;
be in force for a period of 50 years from the
Settlement Date (the ‘RFR Period’); and
have effect from the Settlement Date as if it
had been validly signed by the Crown and the
Governance Entity on that date.
Key elements of the Ngā Raurū Kiitahi Deed of Right of
First Refusal include:
The Crown must, before disposing of an RFR
property, give an RFR notice to the Governance
Entity in respect of the property. The RFR Notice
must specify any encumbrances affecting the
property…

•

•

mechanism will last forever in respect of a defined
range of assets – more recent settlements are limited
to a 50 (or in the case of Ngāti Whātua – 100) year
term.
Valuation – the Ngāi Tahu RFR requires a market
valuation of the relevant property, and also requires
the Crown to negotiate in good faith with Ngāi Tahu
to agree the price, terms and conditions. This is an
important difference. More recent RFRs are based on
the market valuation of the property only.
Range of assets – due to the size of the Ngāi Tahu area
of interest and the nature and scale of Crown assets
the RFR is of major significant to Ngāi Tahu. This is
not necessarily the case for other claimant groups.

In the event that the governance entity does not accept
the offer, the Crown may dispose of the property within
two years but not on terms more favourable than those
offered to the governance entity.

Deferred selection process
The deferred selection process (DSP) mechanism is first
negotiated in the AIP. It will typically provide that the
Deed of Settlement will provide the governance entity
with a right to select properties for the period of six
months (sometimes longer) after the Settlement Date.
Deferred selection applies to:
• any or all of the identified leaseback properties
subject to agreement between the negotiators and
the relevant Crown agency of the lease terms and
conditions
• any or all of the identified Crown-owned properties.

If within two years of the expiry date (of the first offer) the
Crown chooses to dispose of the RFR property at terms
more favourable than in the first RFR Notice, it must offer
the RFR property on those new terms to the governance
entity before going onto the open market.

The nature and number of deferred selection properties
will be determined by what is available in the mandated
body’s rohe. For example, in some areas there will be
opportunities to purchase assets such as geothermal
bores.

In the case of Ngāti Tūwharetoa (Bay of Plenty), similar
RFR provisions apply to the KA 30 Geothermal Bore, and
for the Crown to provide a Deed of Grant of Right of First
Refusal over Crown geothermal resources to be in force
for 50 years from the settlement date. It will relate to the
Crown geothermal resources held by the Crown at the
date the Crown must give a Right of First Refusal Notice.

The DSP gives more time for the post-settlement
governance entity to consider the merits of certain
properties, and arrange finance to purchase those
properties that it wants. The DSP mechanism is
prominent in the Ngāi Tahu and Affiliate Te Arawa Iwi/
Hapū Deeds of Settlement. Where there are enough
Crown properties this is a beneficial redress mechanism
and should form part of a negotiation strategy.

If the Governance Entity accepts by notice in
writing to the Crown, by the Expiry Date, the
offer set out in an RFR Notice, a contract for
the Disposal of the RFR Property is constituted
between the Crown and the Governance Entity at
the price and on the terms and conditions set out
in the RFR Notice.

Although 50 years has been the standard RFR term, a
precedent has been set by the Ngāti Whātua o Ōrākei AiP
where the RFR period has been extended to 100 years.
Ngāi Tahu Right of First Refusal –
precedent removed
The Right of First Refusal mechanism provided in the
Ngāi Tahu Deed of Settlement has a number of differences
from later RFRs. Key differences relate to the term,
valuation and range of assets.
• Term – the Ngāi Tahu Right of First Refusal

Ngai Tahu Deed of Settlement
deferred selection process
The effect of the DSP for Ngāi Tahu is described in the Te
Karaka special edition (pages 18, 19) as:
‘…allows the tribe to buy, if it wants to, Crown
assets from a defined ‘pool’, within 12 months
of Settlement Legislation being passed up to a
total value of $250 million. By doing so, the tribe
has an opportunity to buy a range of assets, in a
number of economic sectors and locations that
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best produces the income required for social
development […]. An important feature of the DSP
mechanism is that it gives the tribe time to choose.
All DSP assets would be bought at their current
market value as at the date the Deed of Settlement
is signed.’
The deferred selection list for Ngāi Tahu was extensive
and provided opportunity for it to purchase a wide range
of assets such as 55 commercial properties, 54 farms,
six commercial forests and 27 areas of Crown forest
licensed land. Te Rūnanga o Ngāi Tahu asset base and
wealth has grown significantly. Good governance and
management has been a key factor in that growth, but it is
also apparent that strategic use of the Deferred Selection
Process mechanism played a key part in this growth.
Relativity
The relativity clauses in the Ngāi Tahu and WaikatoTainui Deeds of Settlement are no longer available to
claimants. This section briefly looks at relativity and the
benchmarking of settlements.
Crudely speaking the benchmarking policy for the
assessment of a financial and commercial redress amount
requires the Crown and mandated body to arrive at a
figure that is similar in relative terms to ‘like’ claims that
have been settled.
As recent events have shown, iwi have objected to the
Crown’s fiscal envelope and subsequent benchmarking
policy. While these concerns were evident very early in
the 1990s a number of claimant groups have nonetheless
expressed their desire to settle their claims. Two of the
large earlier settlements may not have proceeded if the
Crown had not assured them that the relativities of their
settlements to future settlements would be maintained.
Accordingly the Ngāi Tahu and Waikato Deeds of
Settlement provide what is commonly referred to as
the relativity clause (see section 18, Ngāi Tahu Deed of
Settlement, 21 November 1997 and Attachment 9, Waikato
Deed of Settlement, 22 May 1995). While there is slight
variation in the relativity clauses and they are fairly
detailed, the essence of the relativity clause is explained
in the Ngāti Tahu Deed of Settlement ratification booklet
Te Karaka Special Edition (page 21):
‘A special ‘top up’ mechanism – a form of
‘insurance’ called the Relativity Clause – has also
been negotiated. Under this mechanism, if the
present value of all Treaty Settlements between
1994 and 2044 ends up being more than $1,000
million, then Ngāi Tahu will be entitled to a top-

up payment to ensure its position is maintained
relative to all other tribes that settle.’
Since the Ngāi Tahu Settlement in 1997 relativity clauses
have not been available to claimants. This is confirmed in
the Red Book (page 30) which states that:
‘The relativity clauses in the Waikato-Tainui
and Ngāi Tahu settlements will continue to be
honoured, but such clauses will not be included in
future settlements. The reason for this is that each
claim is treated on its merits and does not have to
be fitted under a predetermined fiscal cap.’
To increase the value of their settlement package,
claimants should investigate other ways that redress
items can be enhanced. This may be by way of a deferred
section of properties or a period of time where the
claimants have first right of refusal to Crown properties.
Items of cultural redress may also provide future
commercial opportunities. These matters were discussed
earlier in this Guide.
Other commercial redress
Some mandated bodies have been able to assess and
deliver relevant redress that might not typically be
considered to be standard. For example:
• the Ngāti Tūwharetoa (Bay of Plenty) Deed of
Settlement provides the governance entity with
the opportunity to purchase a geothermal bore
and a range of geothermal assets including supply
contracts; and
• the Te Arawa Lakes Deed of Settlement provides the
opportunity for the post-settlement governance entity
to consent to and, if desired, charge for any new
structures on the lake beds or any new commercial
activities on the lakes;
• the Ngāti Whātua negotiations support the purchase
by way of concessionary leaseback, significant and
valuable properties over a period of time.
In all cases the mandated bodies will have been aware
from the outset of key strategic goals and set out to
achieve them. The redress was relevant to them and they
secured them through negotiation.
Valuation
All properties that mandated bodies wish to purchase
from the Crown will need to be valued. Mandated bodies
are therefore encouraged to engage the services of
registered valuers to provide independent valuation
assessments of property assets available from the Crown
for settlement. Mandated bodies are encouraged to engage
valuers early in the process to assist with the formulation
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and agreement of valuations processes and principles.
This should commence during AiP preparation.
The Trust has a preferred list of valuers that mandated
bodies are recommended to use. The mandated body will
rely on the valuation provided by the valuer to confirm
the market value of the real estate asset, and ultimately
use this value to assist in the final settlement process with
the Crown. For valuation briefs for urban properties and
Crown forest licensed land, see Appendices 1 and 2 at the
end of this chapter.
For those sites available for transfer, the Crown will
provide disclosure information to enable the mandated
body to fully assess the merits or otherwise in committing
part of the financial and commercial redress amount to
purchase surplus Crown properties. This process is very
important and will need to be completed before the AiP
is signed.
Crown policy reflected in the Red Book, is that all Crown
properties are to be transferred at ‘market value’. The
market value of any particular commercial redress
property will be determined following an agreed
valuation process. As noted, in respect of RFR properties,
the Ngai Tahu Deed of Settlement requires a ‘good faith’
negotiation process to arrive at value. This process
should apply for all negotiations.
The mandated body therefore has input through the
negotiations processes, into agreeing a method of
valuation. It is important that the relevant valuer
and commercial and legal input is provided into the
methodology before it is agreed with the Crown.
The method of valuation and process to be adopted for
valuation can vary somewhat depending on the nature of
the property being valued. Ways to do this are discussed
below: joint valuation and independent valuation.
Joint valuation
In previous settlements, parties have been able to agree
that certain assets (properties) should be able to be valued
by one valuer, and the market value arrived at by that valuer,
will be the value at which the property will be transferred.
Typically a joint valuation is adopted when it is generally
assumed that the value of the property will be below a
certain threshold and the properties are not of a unique
or complex nature. In such circumstances the likely cost
of the property and the cost of a valuation do not warrant
independent valuations.

This approach does make sense and if adopted, the
mandated body needs to be sure it has a fairly good
idea that the value will be below (or around) the agreed
threshold so as to not be surprised by, and bound to, a
higher than expected value. In these situations the Crown,
as owner, is likely to have a better idea of potential values
than the mandated body.
Independent valuation
Where the nature and/or possible value of the property is
such that the parties do not agree to a joint valuation then
an advocacy based valuation process is undertaken along
the following lines:
• each party appoints their own valuers to arrive at
their view of a ‘market value’ for the property
• the valuation reports are exchanged and the parties
meet to try and agree a value
• if the parties cannot agree a value the matter goes
to arbitration with the arbitrators decision binding
on the parties. Valuation is more art than science.
It is therefore possible for valuers with the same
instructions to arrive at different market values.
If this happens and the valuation is disputed the
mandated body can refer the valuation to arbitration.
This has not been required to date.
Timing – valuation
Those mandated bodies that are able to secure a deferred
selection process in their Deed of Settlement, should
consider the benefits of a separate and earlier valuation
date to the selection date. There are greater options for a
mandated body where a DSP is in place and this can result
in a more valuable property portfolio based on valuation
movement alone. A financial advisor will be able to assist
with this.
Disclosure information and due diligence
As in all commercial transactions, purchase is a case of
‘buyer beware’. Questions will arise around the quality of
the property and encumbrances attached to its title. Will
it end up as an asset or a burden to the claimant group?
To assess the merits of any property and its value on
transfer, the mandated body needs to complete the
processes of disclosure and due diligence. Office of Treaty
Settlements will provide the mandated body with all
material information it has on record in relation to each
specific property. The information needs to be thoroughly
reviewed by the mandated body and its professional
advisors. Of particular interest will be any risks and
liabilities that may ‘transfer’ along with the property.
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As noted below in ‘terms of transfer’ the Crown will not
warrant that the disclosure information is complete
or the basis for any breach of contract in terms of the
property itself. In that regard the mandated body must,
with professional advisors, undertake all other necessary
commercial and legal checks in respect of the property.

c.
d.
e.

The mandated body must ensure it has enough time to
undertake thorough and comprehensive due diligence
especially where large and/or complex properties are
involved.
Terms of transfer and conditions precedent
Terms of transfer
The transfer of properties is almost always subject to a
number of conditions or encumbrances. The nature and
degree of conditions and encumbrances attaching to any
property can vary significantly across settlements. It is
essential, therefore, that each and every condition and
encumbrance is checked and thoroughly understood
by the negotiators. They should be prepared to seek
professional advice when in doubt.
The Deed of Settlement is likely to set out the terms of
transfer for a property. The terms will vary depending on
the property, although commonly they include:
• transfer of the property is subject to encumbrances
listed in the Deed of Settlement (usually a detailed
schedule)
• the Crown will pay any survey and registration costs
required to effect the transfer (if any)
• Crown obligations for property ‘upkeep’ before
settlement and no agreement to any major acts or
omissions that might effect the property before
settlement
• specific possession and settlement terms
• clarify risk and insurance issues before settlement
• confirm transfer value
• clarify boundaries and title
• clarify Crown obligations after settlement
• clarify effect and warranty (or not) in relation to
disclosure information
• provide mechanisms to deal with any delay.
Conditions precedent for
commercial redress
The transfer of properties will likely be subject to a
number of conditions precedent that may include:
a. consent of the relevant Crown agency
b. confirmation that no prior offer-back or other third
party rights and obligations such as those under
the Public Works Act 1982, exist in relation to the
property; and any other statutory provisions which

f.

g.
h.

must be complied with before property can be
transferred are able to be complied with
any express provisions relating to specified
properties that are included in the Deed of Settlement
standard terms of transfer and specific terms of
transfer applicable to the specified property
any rights or encumbrances (such as a tenancy, lease,
licence, easement, covenant or other right or interest
whether registered or unregistered) in respect of the
property to be transferred, either existing at the date
the Deed of Settlement is signed, or which are advised
in the disclosure information to be provided to the
negotiators as requiring to be created
the creation of marginal strips where Part IVA of
the Conservation Act 1987 so requires, except as
expressly provided
Sections 10 and 11 of the Crown Minerals Act 1991
the Crown confirming the nature and extent of
overlapping claims to the properties, and the
Crown being satisfied that these interests have been
appropriately safeguarded.

Commitment of funds prior to ratification
Once settlement is complete the post-settlement
governance entity is authorised, providing it complies
at all times with its rules, to use the financial and
commercial redress amount for any purpose it sees
fit. This makes constitutional sense given that by that
time, the entire claimant group would have voted and
ratified both the Deed of Settlement and post-settlement
governance entity.
However, before final settlement or even establishment
of the governance entity, the mandated body is able
to commit significant amounts of the financial and
commercial redress amount for the purchase of surplus
Crown properties. This highlights the importance of
the mandated body acting in a prudent and robust
manner when committing part of the cash component of
settlement to purchase surplus Crown properties.
Advance on settlement
The Crown will typically agree to pay the post-settlement
governance entity interest on the financial and
commercial redress amount for the period from the date
the Deed of Settlement is signed until the settlement date.
If the mandated body considers the future governance
entity will require funds to see them through to
settlement it should include a clause to that effect in the
AiP. However, it is possible to arrange this funding with
the Crown at a later date by way of side letter.

Financial and Commercial Redress
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Valuation of Urban Properties
Methodology for valuing urban properties provided to the Crown Forestry Rental Trust by Jones Lang La Salle Limited
This professional service brief applies to all urban property valuations including; residential, commercial, industrial and
other property classes with the exception of rural land and forests. All claimants should be familiar with the service brief
and be fully conversant with the brief prior to the appointment of any valuers, or before any valuations are undertaken.
1. APPOINTMENT OF VALUATION SERVICES
In the case of real property, the mandated body is required to appoint a valuer to prepare a valuation report in
accordance with the following criteria:1.1 Valuation Brief
When instructing to undertake the valuation of a property asset, the mandated body should ensure that the valuation
brief sets down clear guidelines and instructions to the Valuer. This should include the minimum reporting standards.
Where a valuation is required that is specialist in nature, or departs from a typical valuation requirement, the mandated
body should seek further advice from the Trust as to who is the most appropriate professional to employ for this
service. In these circumstances, the Trust may engage the services of an independent third party to assist in preparing
the valuation brief.
1.2 Valuation Requirements
Valuations should be undertaken in accordance with the definition of Current Market Value, established by the
International Asset Valuation Standards Committee and the New Zealand Institute of Valuers, which has been adopted
within this report, is:
‘…The estimated amount for which an asset should exchange on the date of valuation between a willing buyer
and a willing seller in an arms length transaction after proper marketing wherein the parties had each acted
knowledgeably, prudently and without compulsion.’
If the asset being valued is of a specialist nature, the property should be valued in accordance with its existing use as well
as assuming the property was to be sold under vacant possession basis.
1.3 Minimum Qualification Criteria
The Valuers engaged in the assessment of land and/or buildings should be able to demonstrate compliance with the
following criteria and qualifications standards:
• Attained the qualification of Public Valuer, registered in accordance with the Valuers Act 1948;
• Hold a current Annual Practising Certificate for the 12 month period in which the valuation is to be undertaken; and
• Have a minimum of three years practical experience in the sector of property being valued.
1.4 Reporting Process
The valuation report should be prepared in accordance with The Property Institute of New Zealand (PINZ) and the New
Zealand Institute of Valuers (NZIV) Professional Practice Standards and Guidelines, as amended from time to time.
Where the valuer can not fully comply with the above standards, the valuers must document where they depart from the
standards and comment on any implications or impact this may have in determining the market value of the property, or
any other implications for the mandated body and/or the Trust.
Valuers in preparing work at all times must comply with the requirements of the PINZ/NZIV Code of Ethics and Rules of
Conduct, as amended from time to time.
Valuations undertaken during a period greater than six months from the date of consideration should be supported by
an addendum confirming the valuation’s ongoing relevance to the prevailing market.
Only those valuations addressed specifically to the mandated body are acceptable. The valuation must contain the name of
the instructing party and an outline of the brief provided to the valuer at the time the valuation report was commissioned.
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Valuations should be specifically addressed to the instructing party; however the valuer should consent to the distribution
of the report to third parties.
1.5 Quotation Process
A minimum of two valuation quotations should be sought from the preferred valuer panel. If the valuer or valuation
company is not on the preferred valuer list, agreement to use an alternative valuer is required by the Trust.
Quotations should be tendered exclusive of GST and inclusive of disbursements.
The acceptance of the valuation quotation should be made in writing by the mandated body.
1.6 Minimum Valuation Requirements – Common Report Headings
The following summary outlines some of the key headings to be included in urban valuation reports.
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Executive Summary

A summary of the pertinent points of each section of the valuation, to be presented on a
single page, confirming the value ascribed.

Instructions /
Introduction

An outline of the nature of the instruction, required purpose of the valuation, a summary as
to the valuation scenario(s) adopted, and the inspection and effective date of valuation

Location

A general description of the surrounding location and environment, outlining the property’s
proximity to infrastructure, major points of interest and locational draws. Special features of
the location which affect value, rentability or saleability should be noted, together with any
potential for future upgrades / changes.

Resource
Management

An overview of the Resource Management issues surrounding the property, including
statements as to the governing Territorial Local Authority, prevailing zoning, development
standards, permitted activities, compliance of the existing use or potential for
intensification, future changes in zoning and all ancillary matters related consents.

Environmental
Issues

An affirmative statement outlining the potential for contamination, including commentary
relating to the prior uses of the property, soil conditions and site history.

Rating Valuation

The current rating (Government) valuation, being presented on a Land Value, Improvements
Value and Capital Value basis.

Legal Description

Details of the legal nature of the property, including its tenure (Freehold / Leasehold), lot and
deposited / survey plan references, and Computer Freehold Register Identifier, together with
an outline and description of any registered memorials of particular note such as Consent
Notices, Covenants and Easements.

Improvements
Description

A structural description of the improvements, including lettable floor areas (provided
in accordance with the Property Council / Property Institute of New Zealand Method of
Measurement), and narrative relating to the internal layout and standard of specification.
Comments should be made as to any matters of environmental consideration (asbestos) and
economic or physical obsolesce should be outlined.
Compliance issues relating to Building Warrant of Fitness should be noted.

Occupancy Overview

A comprehensive review of all occupancy arrangements relating to the property, including
where appropriate outgoings and the impact of specific lease conditions.

Market Commentary

A macro-economic overview of factors affecting economic conditions, together with a more
locational specific outline of conditions affecting value and commentary as to future trends.

Valuation Basis /
Methodology

An outline of an over-arching assumptions and the methodology adopted in the assessment,
taking account of the guiding principle of highest and best use.

Market Evidence

Detailed analysis of transactional evidence (rentals, sales) which have been utilised in the
determination of value. That evidence of particular relevance to the subject should be subject
to further commentary.
Where no reliable market data exists, alternative methods of assessment and the source of
inputs should be disclosed.

SWOT Analysis

An analysis of the property’s Strengths, Weaknesses, Opportunities and Threats commenting
on matters related to the property’s physical, locational, and legal characteristics as well as
the sustainability of income and ability for the property to hold it’s value.

Valuation
Confirmation

Confirmation of the value ascribed and identification of its relevance (‘as is’ / ‘as if complete’)
including the effective date of valuation and the treatment of GST.

Disclosure &
Limitations

Any limitations that if not present would affect the assessment of value together with any
disclosures which may affect client relationships or the ongoing relevance of the assessment.

Signatories &
Involvement

Confirmation as to the valuers involved in the assessment and their respective roles.

Qualifications &
Disclaimers

General qualifications and disclaimers, being those which do not contradict standards
established by the Property Institute of New Zealand.
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1.7 Mandatory Reporting Requirements
Provided below is a list a mandatory requirements for any urban valuation report commissioned by a mandated body.
i.

Name and address of valuer and a brief description of the registered valuer’s qualifications, stating that the
valuation report is made by the registered valuers as an independent registered valuer.
ii. A description of the real property and general location.
iii. A list of any covenants, conditions, restrictions, easements, and any other estates or interest that appear on the
Certificate of Title in respect of the real property as at the date of the independent registered valuer’s report.
iv. The present use of the property.
v. The nature of any regional or district plan rules, existing use rights, resource consents or any other statutory
requirements relating to the real property.
vi. The rateable value of the real property.
vii. Leasehold interest or tenancy arrangements in respect of the real property, including any material matters
concerning any leasehold interest or tenancy arrangements.
viii. The registered valuer’s opinion of the market value of the property.
ix. The basis upon which the registered valuer’s valuation of a property is made, and any assumptions used in making
the valuation.
x. Any other matters concerning the real property that the registered valuer considers to be material according to
standards usually applied by registered valuers in conducting valuations of real property.
xi. A statement that the registered valuer has consented to the distribution of the registered valuer’s report to the
mandated body, for specified for the purpose of crown settlement, and as at the date of the report, the registered
valuer has not withdrawn consent.

VALUATION COST EXAMPLE – Provincial Valuation
Specialised Commercial Property – Small Scale
Valuation Scope – Inspection of the property, resource management and legal description investigation, perusal of
lease documentation (if applicable), analysis and review of comparable rental and sales evidence, applying basic
investment and sales comparison valuation methodologies, authoring an abbreviated valuation report and assessing
Current Market Value
Associate Valuer – mid point $100 per hour

$800 per Working Day

Time Required

0.5 Working Day

Senior Valuer – mid point $215 per hour

$1,720 per Working Day

Time Required

2 Working Days

Cost Estimate (Excluding Disbursements)

$3,840 + GST

Professional Service Charges – Portfolio
(Bulk Allowance) Discount
A bulk discount should be requested by mandated bodies to their respective valuers who have been engaged to complete
multiple assessments of 5 properties or more for the claimant. The extent of the discount should reflect the location of
the assets, number of assets to be valued and any other potential savings the valuer achieves by way of replication of
approaches, evidence, and the like.
2. GENERAL GUIDELINES
2.1 Valuation Methodologies
A minimum of two valuation methodologies are required to determine the current market value of the property.
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2.2 Valuation Methodology for Residential Property
Sales comparison approach using net rate analysis, and/or other appropriate comparison techniques.
The depreciated replacement cost approach should only be used as a check method, or where a market based approach
is not deemed to be reliable.
2.3 Valuation Methodology for Commercial Property
Market based income approaches are deemed to be the most reliable sources of assessing market value, including the
capitalisation of income, and discounted cash flow approaches (if applicable).
The depreciated replacement cost approach should only be used as a check method, or where a market based approach
is not deemed to be reliable. A full rationale supporting the valuation, including details of sales/letting of any relevant
properties, which have recently sold, indicating which sales are considered most comparable and why.
The reasons as to why one method of valuation may be deemed to be most reliable and should also be provided. A
replacement/summation approach should only be used as a check method or in the case of specialised property where
no market comparables exist.
For specialist assets, properties can be valued on a replacement cost basis, however, valuers should also consider
alternative use/ vacant possession basis, based upon highest and best use scenario.
2.4 Valuation Methodology for Properties or those with an Alternative Use/Future Alternative Use
In the case of land holdings or properties that are deemed to have an alternative use or a more intensive use; residual
based techniques such as the Hypothetical Subdivision Approach should be considered.
For those properties that may have a future alternative use, the valuer should also comment upon the likely impact this
will have on the property’s value at a future date.
2.5 Other Information
Documentation – The valuer is to retain for seven years, a complete set of documentation used in preparing the
valuation on behalf of the claimant.
Tenancy Details – Review all leases, licenses or other occupancy agreements. If leases have not been sighted, the valuer
is to clearly state this in the report.

Specialist Commercial Building – eg: Courts Building, Library, Civic Administration
Valuation Scope – Inspection of the property, resource management and legal description investigation, perusal of
lease documentation (if applicable), analysis and review of comparable rental and sales evidence, applying various
valuation methodologies and scenarios (vacant possession), consideration of alternative uses, authoring a valuation
report and assessing Current Market Values.
Senior Valuer–$25,000 Per Month (Mid-Point)

$1,250 per Working Day

Time Required

2–3 Working Days

Valuation Director–$32,500 Per Month (Mid-Point)

$1,650 per Working Day

Time Required

1–2 Working Days

Cost Estimate (Excluding Disbursements)

$4,150–$7,000 + GST

The above fee estimates are exclusive of GST and often exclusive of disbursements.
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Valuation of Crown Forest Licensed Land
Methodology for valuing Crown forest licensed lands provided to the Crown Forestry Rental Trust by Reid and Reynolds
limited
Suitably Qualified Registered Valuer
The engaged valuer must be able to show the following qualifications and experience:
• attained the qualification of Public Valuer, registered in accordance with the Valuers Act 1948
• hold a current Annual Practising Certificate for the 12 month period in which the valuation is undertaken
• carry adequate professional indemnity insurance
• a working knowledge of Crown forest licensed land plus all associated statutes and relevant case law
• a good working knowledge and is conversant with the forest industry
• a minimum of two years experience within this specific sector of the rural real estate market.
Suitably Qualified Forestry Consultant
The engaged consultant must be able to show they have the following qualifications and experiences:
• Attained recognised tertiary qualification
• Appear in the Directory of Registered Forestry Consultants produced by the New Zealand Institute of Forestry
• A working knowledge of Crown forest licensed land plus all associated statute and relevant case law
• Carry adequate professional indemnity insurance
1. Suggested Instructions to Forestry Valuers
1.1 Introduction
The Agreement in Principle (AiP) for the Settlement of the Historical Claims [the claimant group] (the AIP) provides the
opportunity for [the claimant group] to acquire the licensor’s interest in the Crown Forest Land that is subject to the
[identified selection area] Crown forestry licence (the Crown Forest Land).
The valuation of the licensor’s interest in the Crown Forest Land is to be undertaken in the context of the AiP.
The licensor’s interest is the interest as proprietor of that land and is to be assessed on the basis that the Crown forest
licensed land will transfer as a result of a deemed recommendation from the Waitangi Tribunal and that the restrictions
of the Crown Forest Assets Act 1989 such as prohibition on sale no longer apply (i.e. the licensor is assumed to be [the
claimant group] not the Crown, for the purpose of the valuation).
The principals, being the Crown (acting through Land Information New Zealand in respect to valuations) and [the
claimant group], wish to obtain market valuations of the Licensor’s interest for specified parts of the Crown Forest
Land available for selection.
1.2 Requirements
The principals have agreed the following requirements for these valuations:
Any transfer of the Crown forest licensed land to [the claimant group] would be deemed to be the result of a
recommendation from the Waitangi Tribunal under section 8HB of the Treaty of Waitangi Act 1975. This would trigger
the relevant sections of Part II of the Crown forestry licences.
The Crown Forest Land is to be valued in specified units as identified in [Attachment] to the AiP, as follows:
Each unit is to be valued as though:
a each unit will transfer subject to the Crown forestry licence;
b unit boundaries internal to surveyed parcels that follow forestry roads are, for the purposes of valuation, along the
centre line of that road;
c the termination period of the licence will begin on 30 September following the giving of the termination notice
(assumed to be 30 September [effective year]); and
d the provisions of Section 14.3 and Part IIC (Section 17) of the licence will apply to the land; and
e the Crown will be responsible for carrying out and completing the survey necessary to define the boundaries
between the part selected and the balance of the licensed land; and

Crown Forestry Rental Trust

240

Appendix 2

f

a computer freehold register has been issued for the unit to be valued and is subject to and together with the
encumbrances identified in the disclosure data together with any subject and appurtenant easements arising from
consultation under Section 17.4.1 of Part IIC of the Crown forestry licence. This however must be read in conjunction
and have regard for all appropriate case law and any proposed access agreements.

1.3 Comment
Dependent upon the area on offer, clauses contained within the Crown Forest Licence relating to access may be
adequate. However a recent Court of Appeal decision states access to return areas cannot be guaranteed. Furthermore,
in the case of the Kaingaroa suite of licences, a proposed Kaingaroa Forest Road Network Deed has been drafted. This
addresses issues relating to cross licence access. At the same time the Crown is currently negotiating with Ngāti Awa to
provide access across their lands. The instructions should also address rights of access beyond Crown forest licensed
lands to the Kawerau Mill and the Murupara Railhead. Therefore on a case by case basis, this section of instructions
must be reviewed and agreement reached with Land Information New Zealand prior to the signing of an AiP.
Each valuer is required:
a to provide valuation reports as at [Date to be inserted when agreed] (the Valuation Date);
b to provide for each selection unit, the market value of the licensor’s interest as defined;
c market value is defined as the amount, exclusive of GST, subject to the specific terms and conditions of the licence
at which the Licensor’s interest in the Crown Forest land might be expected to exchange, on the Valuation Date,
between a wiling buyer and a willing seller, in an arm’s length transaction, after proper marketing, where the parties
had each acted knowledgeably, prudently and without compulsion;
d in accordance with established valuation principles the highest and best use of each individual selection area must
be established. Having regard for restrictions and implications arising from the Crown forest licensed regime and
other factors which affect the land’s reasonable use, the valuation should proceed on the basis that the highest and
best use for each selection area is restricted to ongoing commercial forestry;
e if however for any reason the valuers cannot agree the land’s use is restricted to forestry, each valuer will advise his
or her principal. The principals will provide direction or if they cannot agree, the principals will jointly instruct the
Arbitrator to rule on that point of difference. The determination of the Arbitrator shall be final and binding on the
valuers.
The Valuers are to:
a At the convenience of the licence holder, jointly inspect the various selection areas;
b Obtain full disclosure from the Crown and copies of all documents that may be relevant to their respective
assessments.
c Reach agreement on all relevant factors pertaining to the physical and legal characteristics of each selection area
upon which the assessment is reliant. This will include an agreed schedule identified by year, the amount of land to
be returned. The location of the returned areas should be identified and agreed upon;
d Produce a Joint Memo addressed to the Principals identifying all issues identified in the paragraph 4.8c including
where agreement can and cannot be reached. The Principals will then jointly resolve these specific matters and
where agreement cannot be reached, refer such matters to Arbitration;
e Jointly inspect, investigate and analyse all market evidence which the assessment is reliant upon;
f Produce a Joint Memo addressed to the Principals identifying all issues identified in the paragraph 4.8e including
where agreement can and cannot be reached. The Principals will then jointly resolve these specific matters and
where agreement cannot be reached, refer such matters to Arbitration;
g Reach agreement on all resource management issues which will impact upon the value of the licensor’s interest;
h Produce a Joint Memo addressed to the Principals identifying all relevant resource management issues upon which
the assessment is reliant, including where agreement can and cannot be reached, the Principals will then resolve
these specific matters by reference to arbitration;
The market value of the Licensor’s interest in the Crown forest licensed will be dependent upon determining the
freehold equivalent value of the selection area plus a forecast of cash flows generated until all lands have been returned.

Aratohu Mō Ngā Rōpū Kaitono, Guide For Claimants Negotiating Treaty Settlements

241

Financial and Commercial Redress

In determining the present value of the land’s freehold equivalent value, the following hierarchy of bona fide
transactional evidence should be relied upon:
a previously forested lands awaiting replanting;
b sales of pastoral lands acquired for commercial forestry;
c the value of forestry lands fixed by either the courts or as a result of an arbitration.
For the second class of evidence the valuers must have regard for all relevant case law.
Until the next review period, current rental streams are to be relied upon. Future rental streams must be based on all
available market evidence. The hierarchy of this is:
a Arm’s length market evidence of new lettings for the establishment of a new rotation of trees most comparable to
those growing on the selection area. This evidence must reflect the outcome of an arm’s length transaction after
proper marketing in which each party had acted knowledgeably, prudently and without compulsion.
b In the absence of new lettings then it is mutually agreed recently negotiated Crown Forestry Licence Fees for individual
selection areas is the second tier of evidence. Adjustments however must then be made in order to reflect the future
affordability of commercial forestry.
The Crown has entered into a number of similar settlements some of which are subject to binding confidential
agreements with claimant groups. It is acknowledged the outcome of these settlements may have been influenced by
accumulated rentals, access benefits and other factors. For this and other reasons the valuers must acknowledge these
settlements were not the result of normal market forces and were influenced by other issues. For these reasons caution
must be exercised.
The Crown and the mandated body shall attempt to agree and appoint a person who is suitably qualified and experienced
in determining disputes about values of assets similar to the Crown forest licensed land no later than 10 days after the
valuers have been appointed. If no agreement or appointment has been made by that date, the mandated body shall,
within 5 Business Days, request the President of the New Zealand Institute of Valuers make such an appointment.
Once agreement has been reached or the decision of the Arbitrator known, then the valuers will provide their Principals
with a report which will be exchanged. Each valuation report shall:
a include an assessment of the market value as at the Valuation Date, identifying the key issues affecting value, if any;
b meet the requirements of:
i instructions to valuers;
ii the Code of Conduct for Expert Witnesses in the Fourth Schedule of the High Court Rules;
iii the Property Institute of New Zealand’s Valuation Standards, API/PINZ Professional Practice 2006;
iv other relevant standards, insofar as those requirements are relevant, including but not limited to the PINZ/NZIV;
v Code of Ethics and Rules of Conduct of PINZ/NZIV, as amended from time to time.
c include an executive summary containing:
i a summary of the valuation along with key valuation parameters;
ii a summary of key issues affecting value, if any;
iii the name of the valuer and his or her firm; and
iv the signature of the valuer and lead valuer if applicable; and
d attach appendices setting out:
v a statement of valuation policies;
vi a statement of valuation methodology; and
vii relevant market and sales information.
1.4 Timing
• Principals appoint respective valuers.
• Principals appoint a suitably qualified Arbitrator.
• Prior to undertaking their respective assessments, the valuers agree on all relevant inputs.
• If agreement cannot be reached, those issues in dispute will be resolved by the Arbitrator whose findings are binding.
• Valuers submit draft reports to respective principals (XX Business Days incl arbitration if required).
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•
•
•

Principals provide comments to respective valuers (XX Business Days).
Valuers finalise reports and deliver to their respective principals (XX Business Days).
The final reports are shared and negotiations by the Principals over valuation differences commence (XX Business
Days from the appointment of the valuers).

Definition
In these valuation instructions, Business Day means the period of 9am to 5pm on any day other than:
• Saturday, Sunday, Good Friday, Easter Monday, Anzac Day, the Sovereign’s Birthday, Labour Day, and Waitangi Day;
• a day in the period commencing with 25 December in any year and ending with the close of 15 January in the
following year; and
• the days observed as the anniversaries of the provinces of Wellington and Auckland.
1.5 Reporting Format
To assist the Trust with a benchmark of content and conclusions, a report commissioned to determine the Licensor’s
value in lands subject to a Crown Forestry Licence should contain and comment on the following information.
1) Executive Summary
• Identify selection unit
• Confirm instructions and basis of valuation
• Confirm requirements of instructions have been followed and adhered to, if not, provide reasons
• Effective date of value
• Freehold equivalent value of land
• Assessed licence fee
• Assessment of Licensor’s interest
2) Introduction
• Identify area under assessment and effective date
• If effective date is more than three months in advance of the reporting date, identify no significant changes in the
marketplace are anticipated and if they do occur, reserve the right to amend report
• Confirm all joint actions, information provided by either the claimant or the Crown, and other relevant
information relied upon
• Identify all market evidence relied upon
3) Legal Description
• Description and area of land in question
• Crown forest license assumptions
4) Access
• Confirm basis of access which the report is reliant upon, both within and beyond the selection areas
• Assumptions valuation is reliant upon obtaining access to return areas
5) Crown Forest Licence
• The parties
• Area
• Summary of definitions with the licence and their impact upon value
- Land
- Term
- Periodic review
- General review
- Termination and return provisions when lands are to be returned to Māori
- Protective covenants
- Memorandum of Variation if applicable
- Impact of special management restrictions, if applicable
6) Case Law
• Which cases have been relied upon and brief description of relevant issues
• Appropriate directions
• Conclusion and impact on value, if any
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7) Rating Valuation
• Is this subject to objection?
• Acknowledgement that this assessment is based on an unencumbered freehold Title
8) Resource Management Act
• Regional Land Management Plan content and conclusions
• District Plan content and conclusions
• Environmental Audit
• Conclusion and impact on land use and value
9) Kyoto Protocol
• Content
• Conclusions – impact on land use and value
10) Locality
• Predominant land use
• Availability of skilled labour force
• Availability of other supporting services
• Conclusion
11) Lead to:
• Mills or processing facility
• Ports
• Rail heads
• Impact upon value
12) Climate
• Rainfall
• Sunshine hours
• Wind
• Frost
• Snow
• Winter duration
• Impact of climatic conditions and associated risks
13) Soils
• Description
• Deficiencies
• Suitability
14) Aspect and elevation
• Impact upon productivity
15) Contour
• Area of land by extraction type
• Area of non productive area
• Impact on value
16) Cover
• For each selection area a table of species by area in order to determine return profiles
17) Productivity
• Range of site indices
• Range of 300 index
• Estimated total recoverable volume assuming a given forest regime to be harvested at a given date
• Impact on value
18) Roading
• Return provisions of licence
• How these impact upon value and conclusions
19) Valuation methodology
• Discussion on most appropriate methodology or methodologies which have been relied upon to resolve the
value of the Licensor’s interest in the selection area
• Discussion on comparable sales evidence

243

Crown Forestry Rental Trust

244

Appendix 2

•
•

Sale of bare land for forestry purposes
Discounted cash flow methodology
- Evidence relied upon
- Implied market discount rate
- Implied market inflation rate
• Rental streams
• Hierarchy of sales evidence
- Freehold equivalent
- Market rental streams
- Awards – have these been relied upon and if so, to what extent?
• Other settlements – have these been relied upon and if so, to what extent and what adjustment have been
applied?
• Where the land’s highest and best use is pastoral conversion, then the report should include commentary on the
following:
- Sales of comparable land acquired for forestry conversion
- Impact of ongoing Forestry Right
- Associated costs of pastoral development
- Identified margins between equivalent developed pasture lands and gross costs of conversion
20) Market evidence
• Schedule of analysed evidence showing mean elevation, mean site index, mean lead distance, adjustments to
account for infrastructural improvements, trees if any plus removal of gorse etc. prior to planting
• Estimated price paid for bare land in total and by extraction type
• Rental evidence – new lettings identifying similar criteria to above and any adjustments relied upon for purposes
of comparison
21) Other
• Forest forecasts
• Recorded change of Producer Price Index inputs and outputs
• Level of new plantings
• Other relevant market factors
22) Conclusion
• A short summary identifying all major value drivers and how these impact upon the valuers’ final assumptions
and conclusions
23) Valuation
• A concise statement and shown workings of the freehold equivalent value of the selection area
• If DCF modelling has been relied upon then a discussion should be included identifying how the implied discount
rate and if any land inflation rate has been resolved. As the selection of these is extremely critical to outcome,
then it is essential they are derived from the same source which accurately reflects the relationship between
these two factors.
• The licence fee is reviewed at three yearly intervals. The report must therefore include a discussion and table
identifying the assumed market rentals at each three yearly interval until all lands are returned. Within this
calculation an allowance must also be made to reflect management costs. This allows for the net rent to appear in
the discount cash flow as opposed to a gross rental stream.
• Adjustments within the discount cash flow must also reflect the impact piecemeal handback has upon the
Licensor’s interest and if other than forest land value, adjustments must also reflect environmental factors
and risks associated with land use regulations following national or local policies to mitigate effects of climate
change, nitrate leaching to waterways or soil erosion.
• The clients must also receive the DCF modelling in an electronic form, allowing a second party to interrogate the
internal consistency of the model adopted.
1.6 Reliance upon External Advice
The decision making process of the forest industry is reliant upon discount cash flow modelling in order to ensure
identified internal rates of return are achieved. The same modelling technique is also adopted in determining the price
a forester can afford to pay for land while also achieving their desired internal rate of return. This method of land
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valuation is known as land expectation value (LEV). It is acknowledged this is a theoretical construct and is no substitute
for market evidence. It does nevertheless represent thought processes adopted and relied upon by prudent corporate
foresters.
As earlier mentioned, one of the problems valuers must face is the lack of transactional evidence when valuing forest
lands. Where this does occur, difficulties can then arise in drawing rational conclusions with other forestry blocks. Due
to levels of variability such as growing costs, harvesting costs and transport costs, land expectation value modelling
provides a basis upon which rational conclusions can be drawn. It can therefore be seen that while a land expectation
value cannot produce a market value, it does have credibility in determining relativity between both transactional
evidence and relativity between various selection areas. For this reason land valuers experienced in forestry matters rely
upon external advice from suitably qualified forestry consultants.
Inquiries within the industry indicate that experienced and suitably qualified forestry consultants are charging
somewhere between $1,000 and $1,500 per day, plus GST and disbursements.
Suitably qualified valuers who have a sound knowledge of both the forestry sector and implications arising from the
Crown forest licence contracts generally charge on a daily basis between $1,200 and $1,600 per day plus GST and
disbursements.
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Key points
•
•
•

•

Read Twenty Questions on Governance in the Red Book (page 74), discuss them within the mandated body and
agree on how to address the questions
Begin discussions with Crown officials very early in the negotiations, at the same time start scoping the postsettlement governance entity
Use the representation that suits your iwi tikanga – if your iwi has always been hapū-based, hapū are probably
the best representation (rather than marae-based or another system). In other cases an iwi whānui system may
be appropriate
Obtain copies of governance entity constitutions similar to the options you are considering – no point wasting
time and funds reinventing the wheel

Remember…
•
•

•
•
•

The governance entity constitution sets out how representatives must behave – this document cannot be ratified
then ignored
Do you have a mandated iwi organisation (established under the Māori Fisheries Act 2004) in place?
– can its function be combined with the post-settlement governance entity?
– does your claimant group need (and can it afford) more than one Governance entity?
You must present a proposal for your governance entity to the Crown. They must accept it before claimant
group members can ratify it
Keep claimant group members informed and consult them while developing the governance entity – they will
then be more likely to ‘own’ it
The governance entity must be ratified and established before settlement legislation is introduced to Parliament
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Introduction
The purpose of a post-settlement governance entity is
to hold and manage the settlement redress transferred
to the claimant group under the Deed of Settlement. The
Crown will not complete settlement until a single, overall
governance entity has been legally established, and
ratified by the claimant group.
This chapter:
• discusses the Crown requirements of governance
entities
• details the key features of these entities, and
• looks at governance models the Crown does not
support and explains why the Crown does not support
them.
Developing a governance entity
The sooner the mandated body begins to work on setting
up a governance entity the better.
In the early stages of a settlement negotiation most effort
is directed towards achieving the AiP then the Deed of
Settlement. However, work on a governance entity and
constitution options should start during the early stages
of AiP negotiations. The mandated body will have to use
its judgement to determine what effort goes where, and
when.
Keeping claimants informed
Early in its planning the mandated body must agree
when and how to share its preferred governance entity
model or models with the claimant group. Withholding
such essential information to the end of the settlement
process risks claimant group dissatisfaction or even legal
challenge.
Claimant group members are more likely to understand
and accept the proposed governance entity if they have
plenty of time to consider the options and give feedback
to the mandated body. Early involvement increases the
likelihood that the claimant group will buy-into and
accept the final governance entity proposal.
Start investigating governance entity options about the
time the Terms of Negotiation is signed. By then the
communications strategy for keeping the claimant group
up to date on negotiation progress should be in place.
The mandated body could use the same communication
channels to explain the governance entity options and get
claimant group feedback.
Ratification of the governance entity is a separate process
that occurs later (see Ratification chapter).

Crown requirements
The Crown’s key minimum requirements for a governance
entity are set out in the Red Book (page 71). They include
that the governance entity must:
• adequately represent all members of the claimant
group
• have transparent decision-making procedures
• have transparent dispute resolution procedures
• be fully accountable to the whole claimant group
• ensure the beneficiaries of the settlement and the
beneficiaries of the governance entity (the claimant
group) are identical when settlement redress is
transferred from the Crown, and
• be ratified by the claimant group.
Crown approval of proposed governance entity
Based on the first principles of representation, these are
sound requirements to ensure a robust and sustainable
governance entity. Whatever the final form of the
governance entity, the Minister in Charge of Treaty of
Waitangi Negotiations and the Minister of Māori Affairs
are jointly responsible for approving it prior to claimant
group ratification.
Deed of Settlement – requirements – postsettlement governance entities
Key Crown requirements are typically restated in the
Deed of Settlement. The Deed will provide that the Crown
must be satisfied (and has notified the mandated body it
is satisfied) the governance entity will:
• be appropriate to receive the settlement redress
• have a structure that provides for
- claimant group representation
- transparent decision-making processes
- transparent dispute resolution processes
- accountability to claimant group members, and
• have been ratified by the claimant group (by a process
agreed in writing by the mandated body and the
Crown) as appropriate to receive the redress provided
under the Deed of Settlement.
Timeframe for establishing governance entity
The Deed of Settlement will set a time after the Deed is
signed within which the claimant group needs to ratify
and establish a governance entity. This varies between
Deeds of Settlement but is usually between six and nine
months. Settlement legislation will not be introduced
into Parliament until a governance entity has been
established.
If a mandated body has started work on its preferred
governance entity, there should be no reason why it could
not be ratified and established within six to eight weeks
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of signing the Deed of Settlement. An obvious benefit in
an early introduction of settlement legislation is that it
speeds up the overall settlement process.
Timeframe for ratifying a governance entity
The mandated body needs to consider if it wishes to ratify
the Deed of Settlement and governance entity at the same
time. This saves time and money. For further discussion,
see the Ratification chapter.
Crown principles
The Crown’s requirements are underlined and explained
in detail in ‘Twenty Questions on governance’ in the Red
Book (page 74). Its key principles are:
• representation
• accountability, and
• transparency.
The mandated body must become familiar with the
questions, and cover the detailed issues raised in the
communication material it prepares and distributes prior
to and during ratification. Office of Treaty Settlements
and Te Puni Kōkiri officials will assess the governance
entity against these criteria.
Negotiations with the Crown on a postsettlement governance entity
In practical terms, to gain Crown acceptance of the
proposed governance entity model the mandated body
needs to start working with the Crown at an early stage
of developing the governance entity model – do not
leave this to the last minute. The mandated body should
propose a governance entity work-stream to the Crown
when the Terms of Negotiation is signed.
Crown’s right of veto over governance entity
Mandated bodies may baulk at the Crown’s ability to
veto a final governance entity model. However as its final
sign off is so fundamental, it is counter-productive for a
mandated body to try and thwart Crown participation in
establishing the governance entity.
The Crown takes a keen interest in the establishment
of governance entities and will want to actively discuss
details of the proposal. Be prepared to set aside
considerable time for discussion.
Major transactions clause
Some Crown requirements are more prescriptive than
they used to be. For instance the Crown now require that
all governance entities have a ‘Major Transactions’ clause.
This means that any major transactions (transactions
worth more than half the value of the governance entity’s

assets) must now be formally considered and approved
by the beneficiaries of the governance entity. This
was not required in the Ngāi Tahu and Waikato-Tainui
settlements.
Working with officials
It is important that the mandated body consults closely
with Crown officials from Office of Treaty Settlements
and Te Puni Kōkiri – much as they did with the Deed of
Mandate – to establish the governance entity model. This
can take time, so at the outset, agree specific deadlines
with officials so all parties have a clear understanding of
who is doing what and when.
Alternative governance entities
In recent years there has been discussion and debate
within Government about the suitability of existing
entities governance entities for Māori.
Alternative governance models have been mooted
including the proposals of the Law Commission (Law
Commission (2006) Waka Umanga: a proposed law for
Māori governance entities. Wellington) and Te Puni
Kōkiri – Waka Umanga (Māori Corporations) Bill.
If the model becomes law, the mandated body will need
to consider it when determining its own options for
governance entities.
Post-settlement governance entity options
In the past the Crown accepted a range of legal entities as
post-settlement governance entities, including:
• common law trust
• statutory body
• Ahu Whenua Trust, under Te Ture Whenua Māori
Land Act 1993
• charitable trust
• Whanau Trust, under Te Ture Whenua Māori Land Act
1993.
Table 1 below lists acceptable governance entities
adopted at the time of settlement, by name, year, entity
type and entity title. Note that Te Kauhanganui o Waikato
was established post-settlement.
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Settlement

Governance entity type

Governance entity title

Ngāti Mutunga (2005)

Common law trust

Te Runanga o Ngāti Mutunga

Te Arawa Lakes (2005)

Common law trust

Te Arawa Lakes Trust

Ngā Raurū (2003)

Common law trust

Te Kāhui o Raurū

(Bay of Plenty) (2003)

Common law trust

Ngāti Tuwharetoa (Bay of Plenty)
Settlement Trust

Ngāti Awa (2003)

Statutory body

Te Rūnanga o Ngāti Awa

Ngāti Tama (2001)

Common law trust

Te Rūnanga o Ngāti Tama

Ngāti Ruanui (2001)

Common law trust

Te Rūnanga o Ngāti Ruanui Trust

Te Uri o Hau (2000)

Common law trust

Te Uri o Hau Settlement Trust

Pouakani (1999)

Common law trust

Te Pūtahitanga o Ngā Ara Trust

Ngāi Tahu (1997)

Statutory body

Te Rūnanga o Ngāi Tahu

Waikato-Tainui (1995)

Incorporated Society/Charitable
Trust

Te Kauhanganui o Waikato
Incorporated

Ngāti Rangiteaorere (1993)

Whenua Topu Trust

Te Ngae Farm Trust

Ngāti Whakaue (1993)

Ahu whenua Trust

Pukeroa-Oruawhata Trust

Ngāti Tuwharetoa

Table 11.1: Governance entities by name, entity type and entity title
Under current Crown policy not all the above entities
are now suitable. The most common form of entity, a
common law trust is the most acceptable to the Crown.
However, the mandated body should not feel constrained
by this and may wish to investigate other entity models
such as cooperative companies or statutory bodies.
In two instances the Crown accepted statutory bodies as
post-settlement governance entities.
Te Rūnanga o Ngāi Tahu and Te Rūnanga o Ngāti Awa
were established by their own Acts of Parliament which
also effected the replacement of a prior Māori (statutory)
Trust Board. In both cases the mandated bodies sought to
establish their entity by private legislation. This option is
costly and complex and not favoured by the Crown.
Further entity types not favoured by the Crown are
discussed in page 11–8 of this chapter.
Structural features of preferred
post-settlement entities
The Crown’s governance entity requirements are limited
to setting out certain key principles rather than the
detailed rules under which it is desirable for a governance
entity to operate.
Nevertheless, there are a number of legal, commercial
and structural features the mandated body should
consider incorporating into its governance entity.

A range of features and clauses used in past settlements
which trustees have found of great assistance are
presented here to help those claimant groups who have
yet to consider and establish their post-settlement
governance entity.
Common clauses in post-settlement
governance entities
Schedule 1, Table 1 (Appendix 1 to this chapter) presents
examples of common clauses from a range of recent postsettlement governance entities: Te Arawa Lakes, Ngāti
Mutunga, Ngāti Ruanui and Ngāti Awa.
The first column details the purpose, the next four
columns name the four entities, and the final column is a
‘standard clause’ column. All examples were accepted by
the Crown and vetted by the mandated bodies and their
advisors.
The document for Te Arawa Lakes, Ngāti Mutunga, and
Ngāti Awa are similar but Ngāti Ruanui has marked
differences. The Ngāti Ruanui document has not been
used for any template clauses.
In the template clause column:
• a blank ‘[…]’ shows where the clause refers to clauses
in the document, or
• an ‘x’ shows where numbers (for example, days of
notice, number of trustees etc) are required.
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Schedule 1, Table 2, examines and notes the differences
between Schedules for three governance entity
documents: Te Arawa Lakes, Ngāti Mutunga, and Ngāti
Awa (see Appendix 1).
The next four schedules, 2, 3, 4, 5 (see Appendices 2–5) set
out rules a governance entity must establish for:
• Membership of Claimant Group and Claimant Group
Register (Schedule Two)
• Elections of Trustees (Schedule Three)
• Proceedings of Trustees (Schedule Four)
• Procedure for passing Special Resolution (Schedule
Five).
Other factors and features for a mandated body to
consider when designing its preferred settlement entity
briefly discussed below include: the Māori Fisheries Act
2004, Group trusts, Kaumātua committees, Five year
plans, Separation of key functions, Custodian/nominee
trustee, and Post-governance entity review.
Māori Fisheries Act
The Māori Fisheries Act 2004 sets out criteria with
which iwi must comply before an entity (Mandated Iwi
Organisation) will be recognised by Te Ohu Kai Moana to
receive Māori fisheries assets.
If a Mandated Iwi Organisation has not been established
the mandated body should consider whether the
kaupapa required in the constitution of a Mandated
Iwi Organisation can be carried through to the postsettlement governance entity.
The united ownership and management of both Treaty
Settlement assets and Fisheries assets would appear
to be in the best interests of the claimant group. Even
if a Mandated Iwi Organisation is already in existence,
there may be ways to amalgamate the activities and/or
operations of both entities to provide more efficiencies
for the claimant group.
Group trusts
One feature common to the Ngāti Mutunga and Ngāti
Awa documents is the establishment of the Group
Development Trust and an Investment Trust. Establishing
these trusts and appointing trustees for both are dealt
with under clauses 6–7 of both documents.
Kaumatua committees
All four governance entities provide for kaumātua
committees to be established to provide non-binding
advice to the elected trustees.

Five-year plans
The Te Arawa Lakes, Ngāti Mutunga, and Ngāti Awa
documents all provide for annual and five year plans to be
prepared and approved even though this is not a Crown
requirement. There is a similar provision in the Ngāti
Ruanui governance entity document.
Separation of key functions
All four governance entity examples provide for the
establishment of separate companies to administer assets
on behalf of the claimant group. There are clear provisions
separating the management of these companies from the
governance of the parent governance entity, including:
‘… all companies (including The Company) and
other entities within the Group shall be governed
by their respective boards and the role of the
governance entity in respect of those companies
and other entities shall be limited to the exercise
of the rights conferred on the governance entity
as shareholder, or (as applicable) appointer, and
beneficiary of the relevant entity.’
The importance of this separation clause for the
future performance of the governance entity cannot
be overstated. Unfortunately it is very tempting for
trustees, once the governance entities are established, to
interfere in the day-to-day operations of their companies.
This is one of the highest risks that a board needs to
manage. The provision for separating management and
governance will mitigate this risk.
Custodian/nominee trustee
The Te Arawa Lakes, Ngāti Mutunga, and Ngāti Awa
governance entity rules provide for a custodian or nominee
trustee. This clause overcomes problems of multiple trustee
ownership of governance entity assets. It allows for a more
efficient form of asset holding and will reduce transfer costs
and associated risks when trustee elections occur.
Post-settlement governance entity review
The Te Arawa Lakes and Ngāti Awa documents provide
for a review of the governance entity after a defined
time. This is an important clause. It provides for a formal
review of the performance of the governance entity and
the opportunity to address issues and problems in an
open and transparent manner.
Models not supported by the Crown
There is a range of governance entities the Crown does
not support to receive the settlement assets.
Māori Trust Boards
The key reasons for the Crown not finding Māori Trust
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Boards acceptable as governance entities are that:
• accountability (dual) is to the Minister of Māori
Affairs as well as to members of the claimant group
• beneficiaries of a Māori Trust Board do not have a
beneficial interest in or a right to use or benefit from
any property of a Māori Trust Board.
Before a Māori Trust Board can meet Crown criteria for a
governance entity, amendments to sections of the Māori
Trust Boards Act 1955 would be required to align Trust
Board accountability mechanisms with the accountability
requirements of the claimant group.
Claimants may be reluctant to support this owing to
historical associations of Māori Trust Boards with
the Crown, and doing do so will require costly, time
consuming private legislation. In any event, the Trust
Board may have more assets than the settlement
package will contribute, so unbundling the board may be
complicated and unwarranted.
However, there may be scope for a Māori Trust Board
or its assets to be part of an overall governance entity
structure.
For example, the Te Arawa Lakes Settlement Act 2006
provides for both a winding up of the Arawa Māori Trust
Board and a tax neutral transfer of the existing assets and
liabilities of the Trust Board into the governance entity, the
Te Arawa Lakes Trust. This reflected the claimant group’s
recognition that there was no economic, cultural or political
sense in having two separate bodies. The action was taken
after careful and detailed consideration of all relevant
issues.
Statutory body post-governance entity
Te Rūnanga o Ngāi Tahu is Ngāi Tahu’s post-settlement
governance entity, established by its own Act of
Parliament, Te Rūnanga o Ngāi Tahu Act 1996. Te Rūnanga
o Ngāi Tahu was established before a Deed of Settlement
was initialled and ratified, and was in place and used as the
mandated body in the substantive settlement negotiations.
Te Rūnanga o Ngāti Awa was established by Te Rūnanga o
Ngāti Awa Act 2005 as a body corporate or statutory body.
This legislation was passed and was contemporaneous
with but separate from, the Te Rūnanga o Ngāti Awa
Settlement Act 2005.
In both cases the mandated bodies sought the
establishment of their entity by way of private legislation.
The Crown will not agree to the settlement legislation

being used to establish a statutory body governance
entity even if that is the wish of the mandated body. Using
settlement legislation would mean suspending Standing
Orders in the House. If a mandated body requires a
statutory body governance entity they have to initiate that
via private legislation. This adds significant time and cost
to the settlement process.
The main complications with promulgating statutory
bodies as governance entities through the House are:
• it requires a Member of Parliament to sponsor the
proposed private bill
• Parliament must be convinced that there is no other
way of achieving the aims of the legislation within
existing legislation
• If subsequent changes are needed to the private
legislation the claimant group will have to persuade
Parliament to make those amendments
• select committee examination and possible
recommendations for change
• the timetable for private bills is not within
government or claimant group control. (This may lead
to a delay in settlement since settlement legislation
is not introduced until the governance entity is
established.)
• potential cost of drafting, managing and professional
advice, and
• public scrutiny.
Statutory body remains preferred option
If a statutory body remained the preferred option for the
mandated body, the claimant group would need to drive
this very early in the process. This may mean that the
statutory body is already in place early in the negotiations
process, for example, as for Ngāi Tahu. There are
significant timing issues associated with that option.
Charitable trusts
The Crown does not consider charitable trusts a suitable
post-settlement governance entity because:
• it may be difficult to meet the public benefit test where
beneficiaries are pre-determined by whakapapa or
contractual relationship
• it requires a charitable purpose
• it cannot distribute funds to members for noncharitable purposes
• individual entitlements are excluded unless
consistent with a charitable purpose, and
• the Attorney-General has a statutory role in enforcing
the charitable functions of the trust.
Some governance entities have investigated amending their
constitution to become a charitable trust for tax purposes.
It is not known if they have completed the process.
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Appendix 1

Te
Arawa

2.1

2.2

2.3

2.4

2.5

3

Purpose

Trust established

Trust
representative

Powers of trust

Objects and
purpose of trust

Restrictions on
major transactions

Appointments,
Powers and
Meetings of
trustees

2.5

3

2.2, 5.1

2.2

2.1

Ngāti
Ruanui

3

2.5

2.4, 4

2.3

2.2

2.1

3

2.5

2.2

2.2

2.1

Appointment in accordance with Second Schedule: The trustees from time to time of the Trust
shall be appointed to office in accordance with the rules set out in the Trust Deed.
Trustees to control Trust affairs: Subject to any requirements imposed by this Trust Deed, the
Deed of Settlement and the Settlement Act the trustees shall control and supervise the business and
affairs in such a manner as they, in their sole discretion see fit.
Proceedings of Trustees: Except as otherwise provided in the Trust Deed the proceedings and other
affairs shall be conducted in accordance with the rules set out in the Trust Deed.

Notwithstanding [powers of Governance Entity] the Governance Entity and any entity which
is a member of [the claimant group] must not enter into a Major Transaction unless that Major
Transaction:
(a) is approved by way of Special Resolution in accordance with […];
(b) Is contingent upon approval by way of Special Resolution.

The trustees on behalf of the Governance Entity shall be capable of holding real and personal
property, of suing and being sued, and shall have all of the rights, powers and privileges of a natural
person with the intention that they shall, in their capacity as trustees, have the fullest powers
necessary to do all such things that they consider necessary in their sole discretion to perform or
otherwise carry out the Governance Entity purposes.

The Governance Entity shall be the representative for [the claimant group] for [specified matters
dependant upon the Deed of Settlement].

The trustees acknowledge that they hold the Governance Entity assets upon the trusts and with the
powers set out in the Trust Deed.

Ngāti
Ngāti Standard clause
Mutunga Awa [Note: These ‘standard clauses’ are examples only and do not purport to be Crown policy]

Schedule 1 – Post-Settlement Governance Entity
Table 1: Common post-settlement governances entity clauses – four examples
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Te Arawa

2.2–2.3
[Certain
employees
prohibited
from holding
office;
Tumuaki
or Deputy
Tumuaki may
be Director]

5.3

5.3

Trustees
not to be
employed

4 [Te Kāhui
Kaumātua]

5

8 [Kaunihera
Kau-mātua o
Ngāti Ruanui]

Ngāti Ruanui Ngāti Mutunga

General
5
manager
and other
employees

Kaumātua 4 [Ngā
committee Kōeke o
Te Arawa]

Purpose

5.3

5

4 [Te Kāhui
Kaumātua
and Te
Whakaruruhau]

Ngāti Awa

Trustees not to be employed: A Trustee may not hold the position of General Manager nor may a
Trustee be an employee of the Governance Entity.

Governance Entity to appoint General Manager: The Governance Entity shall appoint a General
Manager to manage the day to day administration of the Governance Entity including without
limitation the implementation of the Governance Entity’s planning, reporting and monitoring
obligations.
Delegations to General Manager: The General Manager shall be responsible for the employment
of all other employees of the Governance Entity and shall exercise such other powers and
discretions as are delegated to him or her by the Governance Entity from time to time.

Appointment of [Kaumātua committee]: The Governance Entity may appoint from time to time
a Kaumātua committee on such terms of appointment, and subject to such rules, regulations,
meeting procedures and processes, as may be prescribed by the Governance Entity from time
to time. The Governance Entity shall when making appointments take into consideration the
desirability of the Kaumatua committee being broadly representative of [the claimant group].
Role of Kaumātua committee: The Kaumatua committee will on request from the Governance
Entity be responsible for advising the Governance Entity on matters relating to the tikanga, reo,
kawa, kōrero and whakapapa of [the claimant group] provided that nothing in this Trust Deed
shall be deemed or construed so as to make the seeking or following of advice obtained from the
Kaumatua committee binding upon the Governance Entity.
Trustees not to be Members: For the avoidance of doubt, a Trustee may not contemporaneously
with his or her holding office as Trustee be appointed to or remain part of the Kaumatua
committee.

Standard Clause
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Te Arawa

6 [TAML]

6.2

Purpose

Establishment of company

PSGE to have 100%
ownership of company

5.4

Schedule 5
[NRMG Group]

Ngāti Ruanui

6.2

6

6.2

6

Ownership and Control of the Company: The Company shall be 100% owned
and controlled by the Governance Entity.

Establishment of Company and Trusts: In receiving, controlling, and
supervising the use of the Governance Entity’s Assets on behalf of the claimant
group, whether pursuant to the Deed of Settlement, the Settlement Act or
otherwise, the Governance Entity shall establish and oversee the operations of
The Company, [the Group Development Trust and the Investment Trust].
[Control of Trusts: The Governance Entity shall have and retain the power
to appoint and remove the trustees of the Group Development Trust and the
Investment Trust.]
The Company: The Company, once established, shall as its objective and sole
purpose manage those of the Governance Entity’s Assets that are of a commercial
nature, which the Company shall manage on a prudent, commercial and profitable
basis and in doing so shall conduct or otherwise undertake all Commercial
Activities of the [Claimant Group] Group, either itself or through any subsidiary
established for that purpose, on behalf of and solely for the benefit of the
Governance Entity in the furtherance of the Governance Entity’s Purposes.
Remuneration of directors and trustees: The Governance Entity shall
determine the remuneration payable to any:
(a) director of The Company;
[(b) trustee of the Group Development Trust;
(c) trustee of the Investment Trust;] and
(d) trustee or director of any other member of the [Claimant Group] Group.
No influence in determining remuneration: No Trustee receiving any
remuneration referred to shall take part in any deliberations or proceedings
relating to the payment or otherwise of that remuneration nor shall the Trustee
in any way determine or materially influence directly or indirectly the nature or
amount of that payment or the circumstances in which it is to be paid.

Ngāti Mutunga Ngāti Awa Standard Clause
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2.1

11*

Schedule 5, 2

6.5

Directors
6.6
responsible
for governance

7

7.3

Assets held
for claimant
group

Appointment
of Directors,
Trustees

Appointments
with regard
to skills and
expertise

Schedule 5,
2.1*

7.5

7

6.9

6.8

7.4

7

6.8

6.7

6.6

Appointments with regard to skills and expertise: A director of The Company [and trustee
of the Group Development Trust and Investment Trust] shall only be appointed if that person
has the particular skills and expertise that are required of a member of the board to which
the appointment relates and bearing in mind the activities that The Company, [the Group
Development Trust or the Investment Trust] undertakes or is likely to undertake in the future
and the mix of skills and expertise that is required on the relevant board.

Appointment and removal of directors and trustees: The directors of The Company [and the
trustees of the Group Development Trust and Investment Trust] shall be appointed and removed
by the Governance Entity.
Directors of the Company: There shall be not more than five (5) and not less than three (3)
directors of the Company. A majority of the directors of the Company, must be Members of [the
claimant group], although such directors need not be Trustees.

Directors responsible for governance: For the avoidance of doubt, and except as expressly
provided by this Charter, all companies (including The Company) and other entities within
the Group shall be governed by their respective boards and the role of the Governance
Entity in respect of those companies and other entities shall be limited to the exercise of the
rights conferred on the Governance Entity as shareholder, or (as applicable) appointor, and
beneficiary of the relevant entity.

Assets held for [the Claimant Group]: All assets held and income derived by any member of
the claimant group, including without limitation … shall be held and derived for and on behalf
of the Governance Entity.

Governance Entity to monitor: In giving effect to the Governance Entity’s Purposes the
Governance Entity shall be responsible for monitoring and otherwise overseeing the activities
of the Company, [the Group Development Trust and the Investment Trust]. The Governance
Entity shall not conduct or otherwise undertake Commercial Activities, [Investment Activities
or, in competition with the Group Development Trust, Group Development Activities]. The
Governance Entity shall also exercise its ownership or other rights and interests in the
Company [the Group Development Trust, the Investment Trust] in such a way as to promote the
performance by the Company, [the Group Development Trust and the Investment Trust] of their
respective objectives and respective sole purposes as set out in this Charter.

Ngāti Mutunga Ngāti Awa Standard Clause

Schedule 5, 2.3 6.7

Te Arawa Ngāti Ruanui

6.4

Purpose

Trust to
monitor
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Te Arawa

7.4

8.1

8.3

8.4

Purpose

Rotation of
directors

Application of
income: remit
funds to trust

Trustees may
apply income as
they see fit

Payments out of
income

5.7, 5.9, 5.10

5.7, 5.9, 5.10

Ngāti Ruanui

8.5

8.4

8.1

7.6

8.4

8.3

8.1

7.5

Ngāti Mutunga Ngāti Awa

Payments out of income: The Governance Entity may in making any decisions about the
application of income in any Income Year, decide to have set aside, deducted from, or paid
out of income such amounts as the Governance Entity in its discretion from time to time
thinks fit, including:
(a) as a reserve against losses and contingencies, and the Governance Entity may write off
losses from time to time or resort to any reserve fund in mitigation of losses or for any
other purpose; or
(b) as a reserve to meet fluctuations of income in future years and other contingencies.

Trustees may apply income as they see fit: Except as required by […], and subject to any
other requirements in this Charter, the Governance Entity may provide for the payment,
application or appropriation, or decide to pay, apply or appropriate as much of the available
income (including any funds remitted from the Company) in any Income Year as the
Governance Entity in its sole discretion thinks fit for or towards the Governance Entity’s
Purposes.

Company to remit funds to the Governance Entity: The Company shall in each Income
Year remit to the Governance Entity so much of the surplus income derived by The
Company on behalf of the Governance Entity as is agreed between The Company and the
Governance Entity having regard to:
(a) the Company’s objective and sole purpose in clause […] of this Charter and the
desirability of retaining and reinvesting income to meet that objective and purpose;
(b) the projected operating requirements of The Company and its subsidiaries as set out in
their plans; and
(c) the responsibilities and duties of the directors of The Company to comply with the
requirements of the Companies Act 1993.

Rotation of directors of The Company: x directors of The Company shall retire from
office as at the date chosen for the annual general meeting of The Company in each year.
The directors to retire shall be those who have been longest in office since their last
appointment. However, in the case of directors who were last appointed on the same day,
those to retire will be determined by agreement between those directors or, if agreement
cannot be reached, by lot. Retiring directors will be eligible for reappointment.

Standard Clause
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9

8.7

9

Governance entity to prepare annual plan: The governance entity shall prepare no later
than one month before the commencement of each Income Year an annual plan which
specifies in respect of that Income Year the following information:
(a) the strategic vision of the governance entity for the group;
(b) the nature and scope of the activities proposed by the governance entity for the group in
the performance of the governance entity’s purposes;
(c) the ratio of capital to total assets;
(d) the performance targets and measurements by which performance of the group may be
judged;
(e) the manner in which it is proposed that projected income will be dealt with; and
(f) any proposals for the ongoing management of the governance entity’s assets having
regard to the interests of all Members of the group.
PSGE to prepare five year plan: The governance entity shall also produce within 12
months following the execution of this Charter, and update not less than every two years,
a five year plan. Such a plan shall set out the longer term vision of the governance entity
in respect of the matters referred to in clause […] and shall include a statement by the
governance entity of the commercial, management and distribution policies that the
governance entity intends to follow in respect of the governance entity Assets.

Any income from any Income Year that is not paid or applied in accordance with [this
clause] during or within the six months from the end of that Income Year shall be
accumulated and any income so accumulated shall be added to and form part of the capital
of the governance entity’s Assets and shall be subject to the trusts and powers herein
declared in respect of the capital of the Governance Entity’s Assets.

Standard clause
Matters to consider in applying income: In making any decision as to the application of
the income in any Income Year, the governance entity shall, in exercising its discretion:
(a) determine how much of the income should cease to be income and be added to and form
part of the capital of the governance entity’s assets, provided that the governance entity
may not in the Income Year convert the entire income of the governance entity into capital;
(b) endeavour to act fairly in considering the present and future needs and interests of all
Members of the group.

8.5

Ngāti Mutunga Ngāti Awa
8.6
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11
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Group entities to prepare Plans and Statements of Intent: The governance entity shall procure that each of the
Company, [the Group Development Trust and the Investment Trust] will: (a) within 2 months of the Settlement Date
prepare a Statement of Intent setting out its long term objectives and the general principles by which it proposes to
operate;
(b) as required by the governance entity update the Statement of Intent to take into account changes in circumstances
that may arise from time to time, including without limitation changes to the nature of its business and the business
of any of its subsidiaries; (c) no later than 6 months following the Settlement Date prepare a 5 year plan, which shall be
updated not less than every 2 years, and which sets out its medium term vision and the specific steps that it proposes to
take during that period to fulfil the objectives and principles set out in the Statement of Intent referred to in paragraph
(a) of this clause; (d) no later than 2 months following the completion of the 5 year plan referred to in paragraph (c) of
this clause, and thereafter no later than 2 months before the commencement of each Income Year, prepare an annual
plan setting out the steps to be taken in the relevant Income Year to meet its 5 year planning objectives and fulfil the
objectives and principles of the Statement of Intent; (e) in addition to any normal reporting requirements, within 2
calendar months after the completion of the first, second and third quarter of each Income Year send to the governance
entity reports on its operations and financial position together with an unaudited summary of financial results as at the
end of that period (such reports to be in such form as the governance entity may require from time to time).

Preparation of annual report: The governance entity must, within four months after the end of each Income Year,
cause to be prepared an annual report on the affairs of the Group covering the accounting period ending at the end
of that Income Year which includes a comparison of performance against Annual Plan, and Consolidated Financial
Statements including a balance sheet and income and expenditure statement and notes to those documents so as to give
a true and fair view of the financial affairs of the Group for that Income Year. The financial statements shall include as a
separate item details of any remuneration or fees paid to any Trustee or any Trustee’s firm (including without limitation
any such payment to any Trustee as a director of the Company, [as a trustee of the Group Development Trust, or the
Investment Trust,] or as a director or trustee of any other member of the Group) and details of any premiums paid in
respect of Trustees’ indemnity insurance.
Audit of financial statements: The governance entity must also ensure that the Consolidated Financial Statements
for each Income Year are audited by a chartered accountant in public practice prior to the date for giving notice of the
annual general meeting of the governance entity for the Income Year immediately following the Income Year to which
the financial statements relate.
Appointment of auditor: The auditor shall be appointed by the governance entity prior to the end of the Income
Year to which the audit relates and, where possible, the fee of the auditor shall also be fixed at that time. No Trustee
or employee of the governance entity (including any firm of which such a person is a member or employee) may be
appointed as the auditor.

Ngāti Standard Clause
Awa
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11.6

11.5

11.3

11.2

Protection of Sensitive Information: For the avoidance of doubt, nothing in this clause […] limits
or affects the rights of the governance entity, as shareholder in the Company, to agree pursuant
to section 211(3) of the Companies Act 1993 not to include information in the annual report of the
Company where the governance entity considers on reasonable grounds that the information is
commercially or otherwise sensitive.

Report to include comparison against plans: In addition to the matters set out in clause […], the
governance entity shall procure that all reports by the Company, [the Group Development Trust
and the Investment Trust] include a comparison of their performance against both their respective
annual plans for that Income Year and their medium and longer term planning objectives (as set
out in the 5 year plans and Statement of Intent).

Reports by The Company to comply with Companies Act 1993: The governance entity shall
procure that all annual reports by the Company comply in all respects with the requirements of the
Companies Act 1993, including without limitation:
(a) the description required by section 211(1)(a) of the Companies Act 1993 of the nature of the
business of the Company or any of its subsidiaries, or the classes of business in which the Company
has an interest, whether as a shareholder of another company or otherwise;
(b) the financial statements (or as appropriate group financial statements) for that Income Year
completed and signed in accordance with the Financial Reporting Act 1993;
(c) the auditor’s report of the financial statements (or group financial statements) of the Company
for that Income Year; but excluding the information required by section 211(1)(g) of the Companies
Act 1993 where the PSGE so decides pursuant to clause […].

Governance entity approval required: Prior to being implemented all Statements of Intent,
five year plans and annual plans must be approved by the governance entity. Such approval shall
be given in light of the governance entity’s overall plans and policies in respect of the governance
entity’s Assets and the [Claimant Group] Group, and having regard to the specific roles of the
Company, [the Group Development Trust, and the Investment Trust] as set out in clause […].
However, nothing in this clause shall allow the governance entity to give directions beyond
approving or not approving any plan or Statement of Intent or otherwise exercising its powers as
shareholder, appointor or beneficiary, with the intention that the directors of the Company, [the
trustees of the Group Development Trust, or the trustees of the Investment Trust,] shall otherwise
retain full discretion in respect of the implementation of the plans and Statements of Intent.

Ngāti Awa Standard Clause
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14.1

13

12

Ngāti Ruanui Ngāti Mutunga

14.1

13

12

Governance entity to hold annual general meeting: The governance entity shall, no later
than six calendar months after the end of each Income Year, and in any event no more than
15 months after the date of the last annual general meeting of the governance entity, hold a
general meeting for the Members of Claimant Group, to be called its annual general meeting,
and shall at that meeting:
(a) report on the operations of the [Claimant Group] Group during the preceding Income Year;
(b) present the Annual Report and duly audited Consolidated Financial Statements;
(c) present the proposed Annual Plan;
(d) announce the names of all newly appointed Trustees;
(e) approve the appointment of the auditor for the next Income Year;
(f) approve the Trustees’ remuneration;
(g) undertake all other notified business; and
(h) at the discretion of the Chairperson, undertake any other general business raised at that
meeting.

For the avoidance of doubt, but subject to the governance entity’s reporting obligations in
clauses […], the governance entity may at its sole discretion limit disclosure of any information
about the activities or proposed activities of the governance entity and the [Claimant Group]
Group which the governance entity considers on reasonable grounds to be commercially or
otherwise sensitive.

Documents to be available for inspection: The governance entity shall hold at its offices and
make available for inspection by any Member of the claimant group during normal business
hours on any Business Day:
(a) the Annual Report for each of the preceding three Income Years;
(b) the Consolidated Financial Statements for the preceding three Income Years;
(c) the Annual Plan; and (d) the Five Year Plan;
(e) the Statements of Intent;
(f) the minute book kept in accordance with clause […] of all decisions taken and business
transacted at every annual general meeting and special general meeting; and
(g) their own personal details on the Register.
Costs of copying: Any Member of the claimant group shall be entitled to obtain copies of this
information. However the governance entity shall also be entitled to recover at its discretion
all reasonable copying or postage costs (if any).

Ngāti Awa Standard Clause
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Ngāti Awa

14.3 [21 days]

14.2

Ngāti Mutunga

Schedule
4, 1.4 [20
working days]

10.8*

Ngāti Ruanui

Notice of special meetings: In addition to the annual general meeting of the
Governance Entity, the Governance Entity shall convene a special general meeting of the
Governance Entity on the requisition of:
(a) the Chairperson and Deputy Chairperson for the time being of the Governance
Entity; or
(b) any three (3) Trustees; or
(c) ten percent (%) of Adult Members of claimant group.
Notice of such a meeting shall be given in the same manner as for a notice of the annual
general meeting and those requisitioning the meeting shall be required to provide a
statement to the Governance Entity setting out the purposes for which the meeting
has been requisitioned and the specific agenda items proposed for such a meeting. The
Governance Entity shall not be required to give notice calling the meeting until such a
statement with agenda items has been received.

Notice of general meeting: The Governance Entity shall give not less than twentyone (21) days notice of the holding of the annual general meeting, such notice to be
posted to all Adult Members of the claimant group at the last address shown for each
such Adult Member of the claimant group on the Claimant Group Register. Notice of
the meeting shall also be inserted prominently in appropriate major metropolitan
newspapers circulating in New Zealand and in any provincial newspapers circulating in
regions where the Governance Entity considers that a significant number of Members
of the claimant group reside. All such notices shall contain:
(a) the date, time and place of the meeting;
(b) an agenda of matters to be discussed at the meeting; and
(c) details of where copies of any information to be laid before the meeting may be
inspected.

Approval of Trustees’ remuneration: No remuneration will be paid to a Trustee in
his or her capacity as a Trustee unless that remuneration has been authorised by a
resolution of the Adult Members of the Claimant Group present at the annual general
meeting. Each such resolution will express the remuneration to be paid to the Trustees
as a monetary sum per annum payable either to all Trustees taken together or to any
person who from time to time holds office as a Trustee. This clause does not apply
to any remuneration paid to any Trustee in his or her capacity as a director of the
Company, [a trustee of the Group Development Trust, a trustee of the Investment Trust,]
or a director or trustee of any other member of the [Claimant Group] Group and that
remuneration shall be determined by the Governance Entity pursuant to clauses […].

Standard Clause
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14.11
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Schedule 4, 8
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Schedule 4, 7.6

Ngāti Ruanui
Invalidation: The accidental omission to give notice to, or a failure to
receive notice of an annual or special general meeting by a Member of the
Claimant Group does not invalidate the proceedings at that meeting.
Deficiency of notice: Subject to clause 14.6, a deficiency or irregularity in
a notice of any special or general meeting will not invalidate anything done
at the meeting if:
(a) the deficiency or irregularity is not material; and
(b) the Adult Members of the Claimant Group who attend the meeting
agree to waive the deficiency or irregularity.

Standard Clause

14.11

14.10

Voting: To the extent that a vote is sought or required at any annual or
special general meeting, every Adult Member of the Claimant Group
present shall have one vote. Voting may be by voice or on a show of hands.
The chairperson of the meeting may also demand a poll on a resolution
either before or after any vote. However, except as provided in clauses
[…] and in the […] Schedule the Governance Entity shall not be bound by a
resolution passed at any annual or special general meeting, but will only
be required to give consideration to any such resolution in administering
the Governance Entity’s Assets and carrying out the Governance Entity’s
Purposes.

Chairing of meetings:
The Chairperson for the time being of the Governance Entity will be the
chairperson of any annual or special general meeting and will preside over
and have control over the meeting. If the Chairperson is not present at
the time appointed for holding a meeting, then the Deputy Chairperson
shall be the chair. If the Deputy Chairperson is also not present, then
the Trustees present shall elect one of their number to substitute as the
chairperson for that meeting.

Quorum: The quorum required for any annual or special general meeting
14.9
of the Governance Entity shall be fifty (50) Adult Members of the Claimant
[70 registered with
not less than 75% of
Group present in person.
the number of Hapū
including amongst
those Adult members
no less than twelve
(12) represent-atives”]

14.7, 14.8

Ngāti Awa
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Purpose

14.14-14.16

14.13

14.12

14.5, 14.6

Unruly meetings: If any general meeting becomes so unruly or disorderly that in the
opinion of the chairperson of the meeting the business of the meeting cannot be conducted
in a proper and orderly manner, or if any meeting in the opinion of the chairperson
becomes unduly protracted, the chairperson may, and without giving any reason, adjourn
the meeting and may direct that any uncompleted item of business of which notice was
given and which, in his or her opinion, requires to be voted upon, be put to the vote by a
poll, without further discussion.

Adjourned meetings: If within one hour of the time appointed for an annual or special
general meeting, a quorum is not present, the meeting will stand adjourned to be
reconvened 7 days after the date of the meeting. On that later day, the meeting will be held
again at the same time and in the same place as the adjourned meeting. If a quorum is not
present within one hour from the time appointed for that adjourned meeting, the Adult
Members of the Claimant Group present will constitute a quorum.

Annual General Meeting not limited to notified business: At the discretion of the
Chairperson, any general business raised at the designated time for general business at any
annual general meeting may be transacted in addition to the business expressly referred to
in the notice calling that meeting.
Special Meeting limited to notified business: No business shall be transacted at any
special general meeting other than the business expressly referred to in the notice calling
that meeting.

Standard Clause

14.14-14.16 Minutes: The Governance Entity shall keep a proper record in a minute book of all
decisions taken and business transacted at every annual general meeting and special
general meeting.
Minutes to be evidence of proceedings: Any minute of the proceedings at an annual
general meeting or a special general meeting which is purported to be signed by the
chairperson at that meeting shall be evidence of those proceedings.
Minutes to be evidence of proper conduct: Where minutes of an annual general meeting
or a special general meeting have been made in accordance with this clause then, until the
contrary is proven, the meeting shall be deemed to have been properly convened and its
proceedings to have been conducted properly.

14.13

14.12

14.5, 14.6

Ngāti Mutunga Ngāti Awa
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17

16
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The Governance Entity shall, in accordance with clause 10.1, show the amount of any
remuneration paid to or fees charged by, any Trustee or any Trustee’s firm and the amount of
any premiums paid out of the Governance Entity’s Assets for any Trustee indemnity insurance
separately in the financial statements including any payments made pursuant to clause […].

In the carrying on of any business by any member of the Claimant Group Group under this
Charter, and in the exercise of any power authorising the remuneration of the Trustees, no
benefit, advantage or income shall be afforded to, or received, gained, achieved or derived by any
Related Person where that Related Person, in his or her capacity as a Related Person, is able by
virtue of that capacity in any way (whether directly or indirectly) to determine, or to materially
influence the determination of the nature or amount of that benefit, advantage or income, or the
circumstances in which that benefit, advantage or income is, or is to be, so afforded, received,
gained, achieved or derived.

An interested Trustee shall not take part in any deliberation or vote in respect of any matter in
which that Trustee is interested, nor shall the Trustee be counted for the purposes of forming a
quorum in any meeting to consider such a matter.

Definition of interested Trustee: A Trustee will be interested in a matter if the Trustee:
(a) is a party to, or will derive a material financial benefit from that matter;
(b) has a material financial interest in another party to the matter;
(c) is a director, officer or trustee of another party to, or person who will or may derive a material
financial benefit from, the matter, not being a party that is wholly owned, or in the case of a trust
controlled, by the PSGE or any subsidiary of the PSGE;
(d) is the parent, child or spouse of another party to, or person who will or may derive a material
financial benefit from, the matter; or
(e) is otherwise directly or indirectly interested in the matter.
Disclosure of interest to other Trustees:
A Trustee must forthwith after becoming aware of the fact that he or she is interested in a
transaction or proposed transaction with the Governance Entity, disclose to his or her co
Trustees at a meeting of the Governance Entity:
(a) if the monetary value of the Trustee’s interest is able to be quantified, the nature and
monetary value of that interest; or
(b) if the monetary value of that Trustee’s interest cannot be quantified, the nature and extent of
that interest.
Recording of Interest: A disclosure of interest by a Trustee shall be recorded in the minute
book of the Governance Entity.

Ngāti Mutunga Ngāti Awa Standard Clause
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21

20

20

Indemnity and insurance for Trustees: Any Trustee, officer or employee of the Governance Entity or any member of the
[Claimant Group] Group may be indemnified or have their insurance costs met out of the Governance Entity’s Assets against
any liability which he or she incurs in defending any civil or criminal proceedings issued because of his or her actions in
relation to the Governance Entity or any member of the [Claimant Group] Group, where those proceedings do not arise
out of any failure by the Trustee, officer or employee and he or she was acting in good faith in a manner that he or she
believed to be in the best interests of the Governance Entity or any member of the [Claimant Group] Group with the object
of fulfilling the Governance Entity’s Purposes.
Indemnity and insurance costs to be just and equitable: All indemnities and insurance costs may only be provided to
the extent that the Trustees in their discretion think just and equitable.
Indemnity and insurance re specific trusts:
If any assets are held by the Governance Entity on any separate specific trust, then any Trustee, officer or employee of the
Governance Entity may in respect of proceedings brought in relation to that separate specific trust only be indemnified or
have their insurance costs met out of those assets.
Record of decisions:
All decisions made under this clause to give or approve indemnities or meet or approve any insurance costs shall be
recorded in the minutes of the meeting at which such a decision was made together with the reasons why, such indemnities
or insurance costs were thought by them to be just and equitable.

A Trustee shall only be liable for losses attributable to his or her dishonesty or to his or her wilful commission or omission
of an act which he or she knows or should have known to be a breach of this Charter. In particular, no Trustee shall be
bound to take, or be liable for failing to take, any proceedings against a co Trustee for any such breach or alleged breach.

20

Liability of
trustees

19

Governance Entity may rely on advice: The Governance Entity may, when exercising its powers or performing its duties,
rely on reports, statements and financial data and other information prepared or supplied, and on professional or expert
advice given, by any of the following persons:
(a) an employee of the Governance Entity whom the Governance Entity believes on reasonable grounds to be reliable and
competent in relation to the matters concerned; and
(b) a professional adviser or expert in relation to matters which the Governance Entity believes on reasonable grounds to
be within the person’s professional or expert competence.
Governance Entity may obtain barrister’s opinion: If the Governance Entity is in doubt over any matter relating to the
management and administration of the Governance Entity’s Assets, or over the exercise of any power vested in them, they
may obtain and act upon the opinion of a Barrister of the High Court of New Zealand of at least seven years’ standing. This
right to obtain and act upon a Barrister’s opinion, however, will not restrict any right on the part of the Governance Entity
to apply to the High Court of New Zealand for directions.

19

19
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Governance Entity may accept specific trusts: Notwithstanding any other provision in this Charter,
the Governance Entity may accept or otherwise deal with any property upon trust for the purposes of the
Governance Entity or for any specific purpose that comes within the Governance Entity’s Purposes. Such a trust
may include any trust for the benefit of the Members of the claimant group or any of them. Any property held by
the Governance Entity pursuant to this clause shall be dealt with in accordance with the terms of the trust and
shall not constitute part of the Governance Entity’s Assets.
Specific trusts to be separate: If the Governance Entity accepts a trust for any specific purpose as outlined in
clause […] above it must keep the property subject to such trust and any income derived from it separate from
the Governance Entity’s Assets, and administer that property and income as a separate specific trust in terms of
the trust under which it was accepted.
Use of specific trust assets: The Governance Entity shall not use the assets of any separate specific trust to
make good any deficit, loss, damage or breach of trust relating to any other assets that the Governance Entity
may hold, and the Governance Entity shall also not use the Governance Entity’s Assets to make good any deficit,
loss, damage or breach of trust relating to any specific trust.
Expenses of specific trusts: Each separate specific trust shall bear its own administration expenses plus a fair
proportion (determined by the Governance Entity) of the administration expenses applicable to the Governance
Entity.

Trustees not to bring into disrepute: No Trustee shall act in a manner which brings or is likely to bring the
Governance Entity or any member of the [Claimant Group] Group into disrepute.
Directors not to bring into disrepute: The Governance Entity shall also require that any directors or trustees
appointed by or at the direction of the Governance Entity to any company (or as applicable) any trust in which
the Governance Entity has an interest do not act in a manner which brings or is likely to bring the Governance
Entity or any member of the [Claimant Group] Group into disrepute.
Trustee may be censured or removed: Any Trustee that acts in a manner that brings or is likely to bring into
disrepute the Governance Entity or any member of the [Claimant Group] Group may, by a resolution passed by a
majority of not less than 75% of the other Trustees, be formally censured or removed from office.
Censure or removal to be notified: The censure or removal of a Trustee in accordance with this clause shall,
together with reasons, be reported to the Members of Claimant Group at the next Annual General Meeting of
the Governance Entity following such censure or removal.
Effect of Removal: A Trustee removed from office in accordance with clause 22.3 shall cease to hold office as
a Trustee forthwith and shall not be entitled to be re-elected as a Trustee for a period of not less than 3 years
following removal.
Replacement of Trustee: The removal of a Trustee in accordance with clause 22.3 shall give rise to a casual
vacancy which shall be filled in accordance with rule […] of the […] Schedule.

Ngāti Awa Standard Clause
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The Governance Entity may appoint or incorporate a custodian trustee and on any such
appointment or incorporation the following provisions shall have effect:
(a) The Governance Entity’s Assets may be vested in the custodian trustee as if the custodian trustee
were sole Trustee;
(b) The management of the Governance Entity’s Assets and the exercise of all powers and
discretions exercisable by the Governance Entity under this Charter shall remain vested in the
Governance Entity as fully and effectively as if there were no custodian trustee;
(c) The sole function of the custodian trustee shall be to hold the Governance Entity Assets
property, invest its funds and dispose of the assets in accordance with any direction in writing by
the Governance Entity for which purpose the custodian trustee shall execute all such documents and
perform all such acts as the Governance Entity in writing direct;
(d) The custodian trustee shall not be liable for acting on any such direction provided that if the
custodian trustee is of the opinion that any such direction conflicts with the trusts or the law or
exposes the custodian trustee to any liability or is otherwise objectionable the custodian trustee
may apply to the Court for directions and any order giving any such directions shall bind both the
custodian trustee and the Governance Entity;
(e) The custodian trustee shall not be liable for any act or default on the part of any of the
Governance Entity;
(f) All actions and proceedings touching or concerning the Governance Entity’s Assets may be
brought or defended in the name of the custodian trustee at the written direction of the Governance
Entity and the custodian trustee shall not be liable for the costs; and
(g) No person dealing with the custodian trustee shall be concerned to enquire as to the
concurrence or otherwise of the Governance Entity or be affected by notice of the fact that the
Governance Entity has not concurred.

The receipt of the Governance Entity signed by any person or persons authorised to give receipts on
behalf of the Governance Entity, shall be a complete discharge from the Governance Entity for that
payment.

Standard Clause
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26

27

28

Termination
of trust

Perpetuities

6.2

19

28

27

26

25

24*

Unless stated otherwise in the Settlement Act, the perpetuity period for the Governance Entity
is the period that commences on the date of this Charter and ends eighty years less one day after
that date of this Charter, that period being within the perpetuities period permitted by section
6 of the Perpetuities Act 1964 and the perpetuities period applicable to the Governance Entity is
hereby specified accordingly.

Subject to clause […]:
(a) The trust established by this Charter shall only be terminated or dissolved if the Adult
Members of the claimant group have, by Special Resolution, resolved that it has become
impossible, impracticable or inexpedient to carry out the Governance Entity’s Purposes; and
(b) On the termination or dissolution of this trust, the Governance Entity’s Assets after the
payment of costs, debts and liabilities shall be paid to another trust or entity that has been
established for the benefit of the present and future Members of the claimant group.

Special Resolution required: Subject to clause […], all amendments to the Charter shall only be
made with the approval of a Special Resolution passed in accordance with the Fourth Schedule.
Limitations on Amendment: No amendment shall be made to the Charter which:
(a) changes the Governance Entity’s Purposes so that the Governance Entity is no longer required
to act for the benefit of the present and future Members of the claimant group;
(b) changes this clause […];
(c) changes clause […]; or
(d) changes the requirement for a Special Resolution (as defined from time to time) in clause […].
Amendment to make Governance Entity a charity: Notwithstanding any other provision in
this Charter to the contrary, this Charter may be amended, and the benefits conferred hereunder
altered, in order for the Governance Entity to become a charity and to qualify for any tax
exemptions available from time to time for charitable entities under the provisions of the Income
Tax Act 1994, provided that any such amendment:
(a) is made in accordance with clause […]; and
(b) does not change the Governance Entity’s Purposes so that the Governance Entity is no longer
required to act for the benefit of the present and future members of the claimant group;

Te Arawa Ngāti Ruanui Ngāti Mutunga Ngāti Awa Standard Clause

Amendments
to Trust Deed

Purpose
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Te
Arawa

29

Purpose

Archiving
records

13*

Ngāti
Ruanui

29

26*

Ngāti
Ngāti
Mutunga Awa

Records to be held for seven years: All minutes and other records of any proceedings of the Governance Entity and
any companies and other entities in the [Claimant Group] Group shall be held by the Governance Entity and those
companies and other entities for a period of seven years.
Records to be archived: At the expiry of seven years the Governance Entity shall archive the records of the
Governance Entity and the companies and other entities in the [Claimant Group] Group.
Records may be retained for longer: Notwithstanding clauses […] the Governance Entity and any of the companies
and other entities within the [Claimant Group] Group may hold on to any records for a period exceeding seven years if
in their discretion such records contain information that is commercially or otherwise sensitive or is still required by
the Governance Entity or entity to which the information relates.

Standard Clause

Crown Forestry Rental Trust
278

Appendix 1

Dispute
resolution

30

30

28

Disputes: In the event that a dispute arises regarding membership or otherwise in connection with the tikanga,
reo, kawa, whakapapa and korero of the Claimant Group then that dispute shall be referred in first instance to the
Governance Entity.
Notice of Dispute: All disputes referred to the Governance Entity in accordance with clause […] shall be submitted to
the Governance Entity by notice in writing and the Governance Entity shall acknowledge receipt in writing within 10
working days of the date of receipt of the notice.
Reference of Dispute: If a dispute is not settled within 30 days of the receipt by the Governance Entity of written
notice of the dispute in accordance with clause […] then it shall be referred to a Disputes Committee constituted in
accordance with clause […].
Dispute Committee to be Appointed as required: There shall not be a permanent Disputes Committee. Disputes
Committees shall be appointed on a case by case basis, having regard to the precise subject matter of the dispute, in
question, and only after the expiry of the 30 day period referred to in clause […].
Appointment and composition of Disputes Committee: A Disputes Committee shall comprise three members who
shall be appointed by the Governance Entity as follows:
(a) One independent (non Claimant Group) member nominated by the President from time to time of the [relevant
district] District Law Society or his or her nominee, such member to be a barrister or solicitor with 7 or more years
experience, to act as the chair of the Dispute Committee; and
(b) Two Members of the Claimant Group appointed for their skills and expertise in dealing with the issues that are the
subject of the relevant dispute, provided that such members cannot also be Trustees or employees of the Governance
Entity.
Role of Disputes Committee: The role of a Disputes Committee shall be to facilitate and make findings and decisions
on the disputes referred to it.
Deliberations of Disputes Committee:
In dealing with any dispute a Disputes Committee shall, subject to meeting the requirements of natural justice, have
the sole discretion to call for evidence and determine the manner in which a dispute before it should be dealt with. The
findings and decisions of a Disputes Committee shall be final and binding on the parties.
Disputes Committee may convene hui: In facilitating the resolution of any dispute a Disputes Committee may convene a
general meeting of the Claimant Group in order to discuss the matters that are in dispute.
Hui to meet notice requirements: Any general meeting called by a Disputes Committee in order to try to settle any
disputes shall be called in accordance with the requirements as to notice and meeting procedure that apply in respect
of general meetings of the Claimant Group as set out in this Charter.
Notification of Outcome A Disputes Committee shall give its findings and decision, together with the reasons
therefore, in writing to the Governance Entity and any other party to the dispute.
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Third Schedule

Fourth
Schedule

Proceedings of Third
Trustees
Schedule

Procedure for Fourth
passing special Schedule
resolution

Schedule 1

Second
Schedule

Second
Schedule

Fourth
Schedule

Third
Schedule

Second
Schedule

First
Schedule

Ngāti Mutunga Ngāti Awa

Elections of
trustees

Ngāti Ruanui
First Schedule

Te Arawa

Membership of First
claimant group Schedule
and register

Purpose

Table 2: Post-settlement governance entity schedule

Te Arawa, Ngāti Mutunga and Ngāti Awa very similar provisions.
Quorum: Te Arawa, majority; Ngāti Mutunga, 3; Ngāti Awa, 12.
Te Arawa and Ngāti Awa contain provisions relating to forms of contract.
Ngāti Awa provides for custody and use of seal.

Te Arawa appointment by rohe, 3 per rohe.
Ngāti Awa appointment by hapū, one per hapū.
Te Arawa restrictions on eligibility per rules within Trust Deed.
Ngāti Awa restrictions per Māori Trust Boards Act 1955, Electoral Act 1993, and Charities Act
2005.
Te Arawa, Ngāti Mutunga and Ngāti Awa provide for existing trustees to continue to hold
office.
Te Arawa and Ngāti Mutunga provide for 3 year term, Ngāti Awa requires re-election within 3
years.
Different approaches to retirement/rotation of initial trustees.
Content and process for notice for elections differs between Te Arawa, Ngāti Mutunga and
Ngāti Awa.

Te Arawa, Ngāti Mutunga and Ngāti Awa very similar provisions.
Te Arawa and Ngāti Awa refer to hapū whereas Ngāti Mutunga refers to tupuna.
Te Arawa and Ngāti Awa provides for members to change hapū registered with.
Ngāti Awa refers to roll of beneficiaries under Māori Trust Boards Act 1955.
Ngāti Mutunga refers to iwi authority register.
Ngāti Awa refers to Ngāti Awa Archives Trust to administer register and for register to be
available for inspection.

Provisions

Crown Forestry Rental Trust
280

Appendix 1

Post-Settlement Governance Entity

Appendix 2

Aratohu Mō Ngā Rōpū Kaitono, Guide For Claimants Negotiating Treaty Settlements

283

Post-Settlement Governance Entity

Schedule Two: Membership of Claimant Group and Claimant Group Register
1. GOVERNANCE ENTITY TO KEEP REGISTER
1.1 Governance Entity to maintain register
The Governance Entity shall administer and maintain the Claimant Group Register which is a register of the Members of
the Claimant Group.
1.2 Register to comply with this Schedule
The Claimant Group Register shall be confirmed and maintained in accordance with the rules and procedures set out in
this Schedule.
2. CONTENTS OF REGISTER
2.1 Register to contain Members’ details
The Claimant Group Register shall record in it the full names, dates of birth and postal addresses of the Members of
Claimant Group.
2.2 Beneficiary Registration Number
The Governance Entity will allocate a beneficiary registration number to each Adult Member of Claimant Group on the
Register. The Governance Entity will immediately after allocation, notify the relevant Adult Member of Claimant Group
of his or her beneficiary registration number.
3. APPLICATIONS FOR REGISTRATION
3.1 Form of applications:
All applications for registration as a Member of Claimant Group must be made in writing to the Governance Entity. The
application must contain:
(a) the full name, date of birth and postal address of the applicant;
(b) the name of the tupuna/hapū to which the applicant claims affiliation;
(c) such evidence as the Governance Entity may from time to time require as to that applicant’s status as a Member of
the Claimant Group and the tupuna/hapū to which the applicant claims to affiliate in terms of paragraph (b) of this
rule, including details of the whakapapa (genealogical) connection of the applicant to the Claimant Group and to the
relevant tupuna/hapū.
4. DECISIONS AS TO MEMBERSHIP
4.1 Membership Validation Committee to be established
The Governance Entity shall establish a Membership Validation Committee to make decisions on all applications made
pursuant to rule […] of this Schedule by any person for the recording in the Claimant Group Register of that person’s
membership of the Claimant Group.
4.2 Composition of Membership of the Validation Committee
The Membership Validation Committee shall comprise five members of the Claimant Group, appointed by the
Governance Entity from time to time, with the expertise and knowledge of Claimant Group whakapapa necessary to
make determinations regarding membership applications. Trustees with the required expertise and knowledge of
Claimant Group whakapapa may be appointed to the Membership Validation Committee.
4.3 Consideration of applications
All applications for membership pursuant to rule […] of this Schedule together with any supporting evidence shall be
forwarded by the Governance Entity to the Membership Validation Committee.
4.4 Decisions to be made on applications
Upon receipt of an application for membership in accordance with rule […] of this Schedule the Membership Validation
Committee shall consider the application and shall make a decision as to whether the application should be accepted as
to the applicant’s status as a Member of the Claimant Group.
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4.5 Successful applications to be notified and registered
In the event that the Membership Validation Committee decides that the application should be accepted then such
decision shall be notified in writing to the Governance Entity, which shall in turn notify the applicant and enter the
applicant’s name and other relevant details in the appropriate part of the Claimant Group Register.
4.6 Notification of unsuccessful applicants
In the event that the Membership Validation Committee decides to decline the application (of the applicant as a Member
of the Claimant Group) then such decision shall be conveyed in writing to the Governance Entity together with the
reasons for the decision. The Governance Entity shall then notify the applicant in writing of the decision together with
the reasons given for the decision.
4.7 Unsuccessful applicant may reapply
Any applicant whose application has been declined may at any time seek to have his or her application reconsidered
by the Membership Validation Committee provided that such application for reconsideration may only be made on the
basis of new evidence (being evidence that was not submitted or considered as part of the initial or, if more than one,
any previous application) as to the applicant’s status as a Member of the Claimant Group.
5. MAINTENANCE OF REGISTER
5.1 Post-Settlement Governance Entity to establish policies
The Governance Entity shall take such steps and institute such policies as are necessary to ensure that the Claimant
Group Register is maintained in a condition that is as up to date, accurate and complete as possible in recording the
Members of the Claimant Group, including taking steps to ensure that, upon the receipt of appropriate evidence, the
names of any deceased Members of the Claimant Group are removed from the Claimant Group Register.
5.2 Assistance in identifying membership
In maintaining the Claimant Group Register the Governance Entity shall include in the policies that it develops policies
for assisting in the identification and registration of those Members of the Claimant Group that are not for the time
being on the Claimant Group Register. Such policies shall include policies as to the nature of the assistance that the
Governance Entity will provide to those persons that believe that they are Members of the Claimant Group but for
whatever reason are not able to establish such membership.
5.3 Responsibility of Members of the Claimant Group
Notwithstanding rules […] of this Schedule it shall be the responsibility of each person who is a Member of the Claimant
Group (or in the case of those persons under 18 years, the parent or guardian of that person) to ensure that his or her
name is included in the Claimant Group Register and that his or her full postal address for the time being is provided and
updated.
5.4 Consequences of registration
Registration of any person in the Claimant Group Register as a Member of the Claimant Group shall be conclusive
evidence of that person’s status as a Member of the Claimant Group.
6. INITIAL CLAIMANT GROUP REGISTER
6.1 Information from pre-existing iwi authority register
The Governance Entity shall include on the Claimant Group Register the full names, dates of birth and postal addresses
of every Member of the Claimant Group whose name and other details are, immediately before the Settlement Date, on
the register prepared by the pre-existing iwi authority.

Post-Settlement Governance Entity
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Schedule Three: Elections of Trustees
1. PROCEDURE
1.1 This Schedule to apply
The Trustees shall be appointed in accordance with the rules and procedures set out in this Schedule.
2. ELIGIBILITY FOR APPOINTMENT
2.1 Trustee to be registered
To be elected a Trustee must, as at the closing date for nominations, be recorded in the Claimant Group Register as an
Adult Member of the Claimant Group.
2.2 Trustees not to be Governance Entity employees
A Trustee shall not hold the position of General Manager nor shall a Trustee be employed as an employee of the
Governance Entity.
2.3 Trustees may be Directors
Nothing in rule 2.2 of this Schedule or elsewhere prevents a Trustee from holding office as a director or trustee of any
member of the [Claimant Group] Group.
2.4 Number of Trustees to be Limited
There shall be not more than five and not less than three Trustees.
3. EXISTING TRUSTEES TO HOLD OFFICE
3.1 Existing Trustees to hold office
Pending the holding of elections in accordance with this Schedule the initial Trustees of the Governance Entity shall be
those persons holding office as trustees of the existing iwi authority immediately before the date of this Constitution, in
accordance with the rules applicable to the appointment of such trustees to the existing iwi authority.
4. TERM OF OFFICE
4.1 Term of office
Subject to rule 4.2 of this Schedule the Trustees from time to time shall hold office for a term of x years.
4.2 Retirement and rotation of initial Trustees
The initial Trustees shall retire from office with elections having been held for their respective positions as Trustee as
follows:
(a) As at the date of the annual general meeting of the Governance Entity in the first Income Year following the
Settlement Date, two of the initial Trustees shall retire and an election shall be held for two Trustee positions;
(b) As at the date of the annual general meeting of the Governance Entity in the second Income Year following the
Settlement Date, a further two of the initial Trustees, shall retire and an election shall be held for two Trustee
positions;
(c) As at the date of the annual general meeting of the Governance Entity in the third Income Year following the
Settlement Date, the remaining two initial Trustees, being those that did not retire in accordance with paragraphs (a)
and (b) above, shall retire and an election shall be held for one Trustee position.
4.3 Order of retirement of initial Trustees
The order of retirement of the initial Trustees under rule 4.2 of this Schedule shall be determined by agreement failing
which the determination shall be made by lot.
4.4 Term following retirement of initial Trustees
Following the retirement of the initial Trustees in accordance with rule 4.2 of this Schedule, each Trustee shall hold
office until the conclusion of the annual general meeting of the Governance Entity in the third Income Year following
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his or her appointment. However, if because of a review of the election of a Trustee’s replacement under rule 13 of this
Schedule the appointment of that Trustee’s replacement has not been completed as at the expiry of the Trustee’s term,
then that Trustee shall continue to hold office by virtue of his or her previous appointment until the review process is
completed. For the purposes of calculating the term of the replacement Trustee, that replacement Trustee shall, once
he or she takes office, be deemed to have taken office on the date upon which the term of office of the previous Trustee
expired, being the date of the relevant annual general meeting.
4.5 Eligibility of retiring Trustees
Retiring Trustees shall be eligible for reappointment.
4.6 Casual vacancies
Should:
(a) There be no person elected to replace a Trustee following that Trustee’s retirement under rule 4.2 of this Schedule;
or
(b) Any casual vacancy arise prior to the expiry of any Trustee’s term of office: then that vacancy shall be filled by the
holding of a further election in accordance with this Schedule.
4.7 Term of casual appointments
In the case of an appointment made pursuant to rule 4.6 of this Schedule the Trustee thereby appointed shall, as the case
may be, hold office:
(a) In the case of a Trustee appointed pursuant to rule 4.6(a), for the same term as that Trustee would have been
appointed had he or she been appointed, immediately following the retirement of the previous Trustee, under rule
4.2 of this Schedule; or
(b) In the case of a Trustee appointed pursuant to rule 4.6(b), for the balance of the term of office of the Trustee that he
or she has replaced.
5. TIMING OF ELECTIONS
5.1 Election to be concluded by the Annual General Meeting
The elections for Trustees in any given Income Year must, except in the case of elections to fill casual vacancies under
rule 4.6 or to the extent that any review under rule 13 of this Schedule has been sought in respect of an election, be
concluded by the time of the annual general meeting of the Governance Entity in that Income Year.
6. MAKING OF NOMINATIONS
6.1 Calling for nominations
The Governance Entity shall give notice calling for nominations for those Trustee positions for which elections are
required at least x months before the annual general meeting of the Governance Entity for that Income Year, and in any
event in sufficient time for the election to be concluded in accordance with rule 5 of this Schedule. Such notice shall
specify the method of making nominations, and the latest date by which nominations must be made and lodged with the
Governance Entity or such other person as the notice directs.
6.2 Timing for nominations
All nominations must be lodged with the Governance Entity no later than x days following the date upon which the
notice calling for nominations is first given.
6.3 Form of notice
All notices given under this rule shall be given in the following manner:
(a) By post to each Member of the Claimant Group shown on the Claimant Group Register as entitled to vote at the
election of trustees (being an Adult Member of the Claimant Group who is recorded on the Claimant Group
Register);
(b) by newspaper advertisement published on at least two separate days and inserted prominently in any major
metropolitan newspapers and/or any provincial newspaper circulating in regions where the Governance Entity
considers that a significant number of Members of the Claimant Group reside; and
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(c) by such other means as the Governance Entity may determine.
6.4 Inclusion of invitation to register
Any such notice shall also invite applications from qualified persons for inclusion of their names in the Claimant Group
Register, and shall set out the date upon which the registrations close, being the same date as that fixed as the latest date
for making and lodging nominations.
6.5 Nomination to be in writing
The nomination of a candidate for election as a Trustee shall be in writing signed by not less than five (5) adult members
of the Claimant Group shown on the Claimant Group Register as being entitled to vote in respect of the election of that
candidate.
6.6 Consent of nominee
The consent of each candidate to his nomination shall be endorsed on the nomination paper, provided that a candidate
may at any time, by notice to the PSGE, withdraw his or her nomination.
7. HOLDING OF ELECTIONS
7.1 Mode of Voting at Elections
Subject to rule 7.3 of this Schedule, voting at all elections shall be by way of secret ballot. Voting forms may either
be delivered to the Chief Returning Officer by post or at a Wāhi Pooti. A Wāhi Pooti may, to the extent notified in any
advertisement issued in accordance with rule 7.2 of this Schedule, receive voting forms in respect of the election of
Trustees.
7.2 Wāhi Pooti to be held
Subject to rule 7.3 of this Schedule, a Wāhi Pooti shall be advertised in the newspaper or newspapers circulating in the
area where the Wāhi Pooti is to be held. Such an advertisement must be run at least 28 days prior to the date of the Wāhi
Pooti. The Wāhi Pooti shall be held on the closing date for the election.
7.3 No elections where nominees equal vacancies
In the event that the total number of nominations of Trustees is equal to the total number of vacancies, no election shall
be necessary and the person or persons nominated shall be deemed to have been duly appointed.
7.4. Eligibility to vote
Subject to rule 7.5 of this Schedule, each Adult Member of the Claimant Group is eligible to vote in an election. Each such
Adult Member of the Claimant Group will only be eligible to cast one vote in an election.
7.5 Date by which Members to be registered
The date by which an Adult Member of the Claimant Group must be recorded on the Claimant Group Register as
members of the Claimant Group so as to be eligible to vote in the election of a Trustee shall be the date upon which
nominations for appointment as a Trustee closes.
8. NOTICE OF ELECTIONS
8.1 Notice to be given
Immediately after the closing date for nominations, the Governance Entity shall, where an election is required:
(a) fix a closing date for the election (being the last day upon which a vote may be validly cast in the election); and
(b) subject to rules 7.2 and 8.2, set a date and venue for the Wāhi Pooti.
8.2 Period of Notice
The Governance Entity shall give not less than 28 days notice of the closing date for the elections and the method by
which votes may be cast as set out in rule 7.1 of this Schedule.
8.3 Method of Giving Notice
Notice under rule 8.2 of this Schedule shall be given by:
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(a) posting notice to each Member of the Claimant Group shown on the Claimant Group Register as entitled to vote at
the election (being an Adult Member of the Claimant Group who is recorded in the Claimant Group Register as a
member of the Claimant Group);
(b) inserting a prominent advertisement on at least 2 separate days in appropriate major metropolitan newspapers and
in any provincial newspapers circulating in regions where the Governance Entity considers that a significant number
of Members of the Claimant Group reside; and
(c) advertising on a radio station or radio stations broadcasting in the district or districts where the Governance Entity
considers that a significant number of Members of the Claimant Group reside.
8.4 General Content of Notices
Every notice given in accordance with rule 8.3(a) and (b) of this Schedule shall contain:
(a) a list of the candidates for election as Trustees;
(b) the date, time and place of the Wāhi Pooti; and
(c) the method by which votes may be cast as set out in rule 7.1 of this Schedule.
8.5 Additional Content of Postal Notice
Each notice given in accordance with rule 8.3(a) of this Schedule shall also contain:
(a) a voting form that complies with rule 9.1;
(b) details of the procedure to be followed in making a vote by post, including the date by which the voting form must be
received by the Chief Returning Officer; and
(c) a statement that voting forms may either be posted or delivered to the Chief Returning Officer at a Wāhi Pooti.
8.6 Additional Information in Other Notices:
Each notice given in accordance with rule 8.3(b) and (c) of this Schedule shall also give details about how voting forms
may be obtained.
9. POSTAL VOTING
9.1 Other details to accompany vote
Each voting form must contain information that is sufficient to identify the elector and the voting documents issued to
that elector.
9.2 Timing of Postal Votes
Votes must be made no later than the closing date for the election of the Trustees to which the postal vote relates. Votes
otherwise validly cast are valid and able to be counted if they are received by the Chief Returning Officer no later than three
days after the closing date for the election, but only if the envelope containing the voting form is date stamped on or before
the closing date for the election.
10. APPOINTMENT OF CHIEF RETURNING OFFICER
10.1 Appointment of Chief Returning Officer
For the purposes of elections the Governance Entity shall appoint as required a Chief Returning Officer who shall
not be a Trustee or employee of the Governance Entity, and who shall be a person of standing within the Group. The
Chief Returning Officer shall be responsible for coordinating Trustee elections and may appoint such other persons
(‘nominee”) as he or she considers necessary to assist with that task provided that such persons shall also not be
Trustees or employees of the Governance Entity.
10.2 Chief Returning Officer to receive voting forms
All voting forms must be addressed to the Chief Returning Officer.
10.3 Chief Returning Officer to be present at Wahi Pooti
The Chief Returning Officer or his or her nominee must be present at all times at the Wāhi Pooti. The Chief Returning
Officer or his or her nominee will be available to collect any completed voting forms at the Wāhi Pooti. The Chief
Returning Officer or his or her nominee shall also ensure that additional voting forms are available at Wāhi Pooti.
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10.4 Only one vote to be cast
The Chief Returning Officer shall ensure that appropriate measures are in place to ensure that only one vote is cast by
each Adult Member of the Claimant Group who is eligible to vote, and votes, in the relevant election.
10.5 Recording of votes
A record shall be kept by the Chief Returning Officer of all votes received.
11. COUNTING OF VOTES
11.1 All votes to be counted
Upon the expiry of the date for the receipt of postal votes, the Chief Returning Officer shall record and count all votes
validly cast.
11.2 Certification and notifying election result
Once all votes have been counted and the result of the election determined by the Chief Returning Officer, the Chief
Returning Officer shall certify the result of the election and communicate the result of the election to the Governance
Entity. The Governance Entity shall thereafter advise the candidates of the result and give notice of the same at the
annual general meeting of the Governance Entity in accordance with clause 14.1(d).
12. RETENTION OF ELECTION RECORDS
12.1 Compiling and sealing voting records
The Chief Returning Officer shall, as soon as practicable after he or she has certified the result of the election, place all
voting forms and other voting records into a sealed packet. The Chief Returning Officer shall endorse upon the sealed
packet a description of the contents of that packet together with the final date for voting in that election. The Chief
Returning Officer shall then sign the endorsement and forward the sealed packet to the Governance Entity.
12.2 Retention and disposal of packets
Subject to rule 14.1(b) the sealed packets received from the Chief Returning Officer shall be safely kept unopened by the
Governance Entity for a period of one (1) year from the closing date for making votes in the election to which the packet
relates. At the expiry of that one year period the packets shall be destroyed unopened.
13. REVIEW OF ELECTION RESULTS
13.1 Candidates may seek review
Any candidate may, within fourteen (14) days after the certification of the election result and the giving of notice by the
Governance Entity in respect of that election, seek a review of that election.
13.2 Appointment of Electoral Review Officer
For the purposes of carrying out reviews in respect of any election the Governance Entity shall ensure that an Electoral
Review Officer is appointed. The Election Review Officer shall be the person nominated from time to time by the
President of the New Plymouth District Law Society or his or her nominee.
13.3 Electoral Review Officer to conduct reviews
All reviews shall be carried out by the Electoral Review Officer from time to time.
13.4 Form of request for review
All applications for a review shall be submitted to the Governance Entity and:
(a) shall be in writing;
(b) shall set out the grounds for the review, which grounds shall be set out with sufficient particularity to enable the
Electoral Review Officer to ascertain precisely the basis upon which the review is being sought; and
(c) shall be accompanied by any evidence that the applicant for review has to substantiate the grounds given in the
application.
13.5 Service of application on other candidates
The application for review and any accompanying evidence shall also be served upon all other candidates in the election
to which the review relates, either at the same time, or as close thereto as is possible, as the review application is lodged
with the Governance Entity.
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13.6 Costs
Upon making an application for review the applicant shall also lodge with the Governance Entity the sum of $500 in
lieu of the costs of undertaking the review. That sum shall be held by the Governance Entity pending the outcome of the
review application. If the application is successful then the $500 shall be refunded to the applicant, otherwise it shall be
used to offset the costs of the review.
14. CONDUCT OF REVIEW
14.1 Notification of Electoral Review Officer
Upon the receipt of an application for review the Governance Entity shall notify the Electoral Review Officer and provide
to him or her:
(a) a copy of the application and any accompanying evidence; and
(b) the sealed packet of voting forms and other voting documents received from the Chief Returning Officer for that
election.
14.2 Electoral Review Officer to exercise wide powers
Subject to compliance by the Electoral Review Officer with the rules of natural justice the Electoral Review Officer shall
have the power to inquire into and decide upon any matter relating to a review in such manner as he or she thinks fit and
may in particular seek such further evidence or reports as he or she deems necessary including any reports or evidence
from the Chief Returning Officer for the relevant election.
14.3 Electoral Review Officer to be guided by substantial merits
In reaching his or her conclusion on any review the Electoral Review Officer shall be guided by the substantial merits
of the application without regard to legal forms or technicalities, including any technical defect in complying with
the requirements of this Constitution, the intention being that no election shall be declared invalid by reason of such
technical defect if the Electoral Review Officer is satisfied that the election was so conducted as to be substantially in
compliance with the requirements of this Charter and that such defect did not materially affect the result of the election.
14.4 Certification of result of review
At the conclusion of the Electoral Review Officer’s consideration of the review he or she shall determine whether
the successful candidate, or any other candidate, was duly elected, or whether the election was void and should be
conducted again, and shall forthwith certify his or her decision with reasons to the Governance Entity. The Governance
Entity shall then give notice of the result of the review and advise the candidates of the outcome.
14.5 Decision to be final
All decisions of the Electoral Review Officer shall be final and there shall be no other rights of review or appeal granted
by the Governance Entity.
15. TERMINATION OF OFFICE OF TRUSTEES
15.1 Termination of office of Trustee
Notwithstanding the forgoing rules of this Schedule, a Trustee shall cease to hold office if he or she:
(a) retires from office by giving written notice to the Governance Entity;
(b) completes his or her term of office and is not reappointed;
(c) refuses to act;
(d) is absent without leave from 3 consecutive ordinary meetings of the Trustees without good reason or without the
permission of the Chairperson;
(e) becomes physically or mentally incapacitated to the extent that he or she is unable to perform the duties of a
Trustee;
(f) becomes bankrupt or makes any composition or arrangement with his or her creditors;
(g) is convicted of an indictable offence; or
(h) has within the last 3 years been removed from the office of Trustee in accordance with clause 22.3.
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16. RECORD OF CHANGES OF TRUSTEES
16.1 Record of changes of Trustees
Upon the notification of every appointment, retirement, reappointment or termination of office of any Trustee, and
upon the appointment, or revocation of the appointment, by any Trustee of an alternate under rule 14 of this Schedule,
the Governance Entity will ensure that an entry is made in the minute book of the Governance Entity to that effect.
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Schedule Four: Proceedings of Trustees
1. TRUSTEES TO REGULATE MEETINGS
1.1 Trustees to regulate meetings
The Trustees shall meet together for the dispatch of business, adjourn and otherwise regulate their meetings as they
think fit. Any three Trustees may at any time by notice in writing to the Governance Entity summon a meeting of the
Trustees and the Governance Entity shall take such steps as are necessary to convene such meeting.
2. NOTICE OF MEETING
2.1 Notice to Trustees
Written notice of every meeting shall be either hand delivered, posted or sent by facsimile or by electronic form to each
Trustee at least 7 days before the date of the meeting. However, it shall not be necessary to give notice of a meeting of
Trustees to any Trustees for the time being absent from New Zealand unless that Trustee has provided details of where
he or she may be contacted while overseas. No notice shall be required for adjourned meetings except to those Trustees
who were not present when the meeting was adjourned.
2.2 Content of notice
Every notice of a meeting shall state the place, day and time of the meeting, and the subject matter of the meeting.
2.3 Waiver of notice
The requirement for notice of a meeting may be waived if all the Trustees who are at the time entitled to receive notice of
the meeting give their written consent to such a waiver.
2.4 Meeting limited to notified business
No business shall be transacted at any meeting of Trustees other than the business expressly referred to in the notice
calling the meeting.
2.5 Deficiency of notice
Subject to rule 2.4 of this Schedule, no deficiency in the giving of notice for any meeting of Trustees shall otherwise
invalidate such meeting or the proceedings at such meeting.
3. QUORUM
3.1 Three Trustees shall constitute a quorum at meetings of the Trustees.
4. CHAIRPERSON AND DEPUTY CHAIRPERSON
4.1 Trustees to elect
At the first meeting of the Trustees following an election the Trustees shall appoint one of their number to be
chairperson (“Chairperson”) and (at their discretion) one to be deputy chairperson (“Deputy Chairperson”). The Chair
and Deputy Chair must have served at least one term.
4.2 Voting on election
Where there is more than one candidate for Chairperson (or as the case may be Deputy Chairperson) then a vote will be
taken and the person receiving the most votes in favour of his or her appointment will become Chairperson (or Deputy
Chairperson).
4.3 Termination of office
The Chairperson (or Deputy Chairperson) will cease to hold office in the event that he or she resigns from that office,
ceases to be a Trustee or is removed from office by the Trustees passing a resolution of no confidence in him or her. In
the event that the Chairperson (or Deputy Chairperson) ceases to hold that office then a further election shall be held for
the position.
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5. PROCEEDINGS AT MEETINGS
5.1 Decisions by majority vote
Unless stated otherwise in this Charter, questions arising at any meeting of Trustees shall be decided by a majority of
votes. In the case of an equality of votes, the Chairperson shall have a second or casting vote.
5.2 Chairperson
The Chairperson shall take the chair at all the meetings of the Trustees. If the Chairperson is not present then the Deputy
Chairperson, if there is one, shall take the Chair. If there is no Deputy Chairperson or the Deputy Chairperson is also not
present then the Trustees present shall elect one of their number to be Chairperson of the meeting.
5.3 Vacancies
The Trustees may act notwithstanding any vacancy in their body, but if and so long as their number is reduced below the
quorum fixed by these rules, the continuing Trustees may act only for the purpose of advising of the vacancy and taking
the steps necessary to procure the election of new Trustees to fill any vacancy or vacancies, and for no other purpose.
5.4 Defects of appointment
All acts done by any meeting of the Trustees or of any committee shall, notwithstanding that it is afterwards discovered
that there was some defect in the appointment of such Trustee or person co-opted to any committee, or that they were
disqualified, be valid as if every such person had been duly appointed and was qualified to act.
5.5 Unruly meetings
If any meeting of Trustees becomes so unruly or disorderly that in the opinion of the Chairperson of the meeting, the
business of the meeting cannot be conducted in a proper and orderly manner, or if any meeting in the opinion of the
Chairperson becomes unduly protracted, the Chairperson may, and without giving any reason, adjourn the meeting and
may direct that any uncompleted item of business of which notice was given and which, in his or her opinion, requires to
be voted upon, be put to the vote without discussion.
6. DELEGATION BY TRUSTEES
6.1 Trustees may delegate
The Trustees may from time to time as they think expedient for carrying out any of the of the Governance Entity’s
Purposes delegate any one or more of their powers under this Charter to a committee, Trustee, employee or other
person.
6.2 Trustees to remain responsible
Notwithstanding the delegation by the Trustees of any of their powers under rule 6.1 of this schedule, the Trustees shall
remain responsible for the exercise of that power by the delegate as if the Trustees had exercised the power themselves,
unless the Trustees:
(a) believed on reasonable grounds when making the delegation that the delegate would exercise the power in
accordance with the provisions of this Charter and the duties owed by the Trustees in the exercise of their office
under this Charter; and
(b) have monitored, by means of reasonable methods that they have followed, the exercise of the power by the delegate.
6.3 Regulation of procedure by committees
Subject to these rules and the provisions of this Charter, any committee established by the Trustees may co-opt any
person to be a member of that committee and otherwise regulate its procedure as it sees fit provided that the committee
must notify the Trustees of all persons co-opted to the committee.
7. RESOLUTIONS
7.1 Written resolution
A written resolution signed by all the Trustees or by all the members of a committee shall be as effective for all purposes
as a resolution passed at a properly convened and conducted meeting of the Trustees or of that committee (as the case
may be). Such a resolution may comprise several duplicated documents, each signed by one or more of the Trustees or
members of the committee (as the case may be).
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8. MINUTES
8.1 Minutes to be kept
The Trustees shall keep a proper record in a minute book of all decisions taken and business transacted at every meeting
of the Trustees.
8.2 Minutes to be evidence of proceedings
Any minute of the proceedings at a meeting which is purported to be signed by the chairperson of that meeting shall be
evidence of those proceedings.
8.3 Minutes to be evidence of proper conduct
Where minutes of the proceedings at a meeting of the Trustees have been made in accordance with the provisions of this
rule then, until the contrary is proved, the meeting shall be deemed to have been properly convened and its proceedings
to have been properly conducted.
9. TELECONFERENCE MEETINGS
9.1 Teleconference meeting between Trustees and/or Committee members
For the purposes of these rules a Teleconference Meeting between a number of Trustees or committee members who
constitute a quorum shall be deemed to constitute a meeting of the Trustees or the committee members (as the case may
be). All the provisions in these rules relating to meetings shall apply to Teleconference Meetings so long as the following
conditions are met:
(a) all of the Trustees or committee members (as the case may be) for the time being entitled to receive notice of a
meeting shall be entitled to notice of a Teleconference Meeting and to be linked for the purposes of such a meeting.
Notice of a Teleconference Meeting may be given on the telephone;
(b) throughout the Teleconference Meeting each participant must be able to hear each of the other participants taking
part;
(c) at the beginning of the Teleconference Meeting each participant must acknowledge his or her presence for the
purpose of that meeting to all the others taking part;
(d) a participant may not leave the Teleconference Meeting by disconnecting his or her telephone or other means
of communication without first obtaining the Chairperson’s express consent. Accordingly, a participant shall
be conclusively presumed to have been present and to have formed part of the quorum at all times during the
Teleconference Meeting unless he or she leaves the meeting with the Chairperson’s express consent;
(e) a minute of the proceedings at the Teleconference Meeting shall be sufficient evidence of those proceedings, and of
the observance of all necessary formalities, if certified as a correct minute by the Chairperson of that meeting.
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Schedule Five: Procedure for Passing Special Resolution
1. THIS SCHEDULE TO APPLY
1.1 A Special Resolution to:
(a) approve a Major Transaction in accordance with clause 2.6; or
(b) amend this Constitution in accordance with clause 26; or
(c) terminate the Governance Entity in accordance with clause 27; shall only be passed as set out in this Schedule.
2. POSTAL VOTING AND SPECIAL GENERAL MEETING
2.1
Voting on a Special Resolution shall occur either by placing voting forms into a ballot box in person at the special general
meeting held for the purposes of considering the Special Resolution, or by post.
3 VOTING
3.1
In order for a Special Resolution to be passed it must receive the approval of not less than seventy-five percent (75%)
of those Adult Members of the Claimant Group who validly cast a vote in favour of the proposed Special Resolution in
accordance with this Schedule.
4. SPECIAL GENERAL MEETING REQUIRED
4.1
A special general meeting of the Governance Entity must be called for the purposes of considering one or more Special
Resolutions. No other business may be transacted at such special general meeting.
5. NOTICE
5.1 Notice of special general meeting
The Governance Entity shall give not less than x days notice of the date, time and place of the special general meeting
called for the purposes of considering any Special Resolution (to the intent that notice of the postal vote and the special
general meeting shall be given in the same notice).
5.2 Method of giving notice
Notice of a special general meeting called for the purposes of considering a Special Resolution shall be:
(a) in writing and posted to all Adult Members of the Claimant Group at the last address shown for each such Adult
Member of the Claimant Group on the Claimant Group Register; and
(b) Advertised prominently in any major metropolitan newspapers circulating in
New Zealand and in any provincial newspapers circulating in regions where the Governance Entity considers that a
significant number of Members of the Claimant Group reside.
5.3 Content of notice to members
All notices given in accordance with rule 5.2(a) of this Schedule shall contain:
(a) the date, time and place of the special general meeting called for the purposes of considering the Special Resolution;
(b) details of the proposed Special Resolution;
(c) details of the reasons for the proposed Special Resolution and the effect that the Special Resolution will have;
(d) details of the procedure to be followed in making a postal vote, including the date postal voting closes;
(e) a statement that postal votes may either be delivered to the Chief Returning Officer at the special general meeting, or
posted; and
(f) a voting form.
5.4 Content of advertisement
All advertisements published in accordance with rule 5.2(b) shall contain the matters referred in rule 5.3(a) and (b)
together with details of how and where any further information can be obtained.
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6. POSTAL VOTING
6.1 Other details to accompany vote
Each voting form must contain sufficient information to identify the voter and the voting documents issued to that voter.
6.2 Timing of Postal Votes
Votes must be cast no later than the closing date for voting. Votes otherwise validly cast are valid and able to the counted
if they are received by the Chief Returning Officer no later than 3 days after the closing date, but only if the envelope
containing the voting form is date stamped on or before the date for voting closes.
6.3 Postal Votes may be received at the special general meeting
Voting forms may be delivered to the Chief Returning Officer at the special general meeting, rather than being posted.
7. APPOINTMENT OF CHIEF RETURNING OFFICER
7.1 Appointment of Chief Returning Officer
For the purposes of the Special Resolution, the Governance Entity shall appoint a Chief Returning Officer who shall not
be a Trustee or employee of the Governance Entity, and who shall be a person of standing within the Group.
7.2 Chief Returning Officer to receive voting forms
Voting forms must be addressed to the Chief Returning Officer.
7.3 Chief Returning Officer to be present at Special General Meeting
The Chief Returning Officer must be present at the special general meeting. The Chief Returning Officer will be available
to collect any completed voting forms at the special general meeting. The Chief Returning Officer shall also ensure that
additional voting forms are available at the special general meeting.
7.4 Only one vote to be cast
The Chief Returning Officer must ensure that appropriate measures are in place to ensure that only one vote is cast by
each Adult Member of Claimant Group who votes on the special resolution.
7.5 Recording of votes
A record shall be kept by the Chief Returning Officer of all votes received.
8. COUNTING OF VOTES
8.1 All votes to be counted
Upon the expiry of the date for the receipt of votes, the Chief Returning Officer shall record and count all votes validly
cast.
8.2 Certification and notifying result
Once all votes have been counted and the result of the Special Resolution determined by the Chief Returning Officer, the
Chief Returning Officer shall certify the result of the Special Resolution and communicate the result to the Governance
Entity.
9. PROCEEDINGS AT SPECIAL GENERAL MEETING
Except as otherwise set out in this Schedule the provisions of clause 14 shall apply to the holding of any special general
meeting called for the purposes of considering a Special Resolution and the meeting shall be conducted accordingly.
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Key points
• Begin developing your register of members immediately your Deed of Mandate is recognised by Ministers (if you
have not already begun registrations)
– Design the registration form carefully. Ensure it covers all matters that will be required for postal ballots,
panui and other on-going communication with members, including compliance with the Privacy Act 1993
– Set up Freepost facilities and an 0800 number so members can easily contact the mandated body – if you
have a website provide for on-line registrations
• Establish a realistic ratification work plan
• Discuss the ratification process with Crown officials and ensure they endorse the plan (there is no point having a
ratification the Crown will not recognise)
• Have a ratification ballot for the Deed of Settlement and post-settlement governance entity at the same time – it
saves time, labour and money (have two distinct voting papers)
• Prepare a Ratification Booklet summarising the proposed settlement and/or post-settlement governance entity
so members make informed decisions -discuss this with Crown officials
• Hold a series of hui both in and outside the rohe to (1) explain the Deed of Settlement and governance entity, and
(2) give members a chance to ask questions and give feedback
• Use an independent returning officer to conduct the ballot and count the votes
Remember…
• Crown observers at hui protect the mandated body from unjust accusations the mandated body did not use a
fair process (Crown observers keep the mandated body honest too)
• A high ‘yes’ vote from the claimant group is more likely if the mandated body has had effective and open
communications with members from the start (no surprises)
• Don’t take short cuts on the ratification process – they may take you straight to the High Court or
Waitangi Tribunal
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Introduction
Before settlement can be completed the claimant
group must ratify the initialled Deed of Settlement and
the proposed governance entity that will receive and
manage the settlement assets. This section discusses the
ratification process including:
• establishing a register of claimant group members
• the type of information presented to the claimant
group and ratification hui
• conducting a postal ballot, and
• the advantages of running a single ratification process
for both the Deed of Settlement and post-settlement
governance entity.
Background
During ratification the claimant group as a whole,
approve:
• the Deed of Settlement, and
• the post-settlement governance entity.
These two stages used to be ratified at different times but
recently some mandated bodies have completed them at
the same time.
Note: Although ratification may be conducted through
the same postal ballot, claimants cast two distinct votes:
one for the Deed of Settlement, the other for the postgovernance settlement entity.
The purpose of ratification is to enable eligible
claimant group members to make an informed decision
on whether or not they wish to accept the Deed of
Settlement, and governance entity. It is a critical step in
the settlement process.
Key aspects are prescribed by the Crown. It requires the
sign-off on the mandated body’s proposed ratification
process before the ratification itself to ensure the
mandated body follows adequate process.
The Crown will not sign the Deed of Settlement if they:
• find the processes inadequate, or
• find the level of support for settlement insufficient.
Ratification work plan, process time
As with all key settlement stages the mandated body
should prepare a ratification work plan, ensuring that
sufficient time is set aside for the process. The plan
should start six to nine months before the estimated Deed
of Settlement signing date so the plan will be confirmed
and ready to go well in advance of the actual voting.

The Crown must review and agree to the proposed
ratification work plan. If the plan does not have Crown
approval, there is no point in the mandated body
implementing it, because even if it is ‘successful’, that is, the
claimant group votes to accept the proposal(s), the Crown
is unlikely to recognise that or sign the Deed of Settlement.
Communicating with claimants
It is vital for the mandated body to establish ongoing and
meaningful communication with the claimant group and
maintain it throughout the entire settlement process – its
conduct and performance will have a significant bearing
on the outcome of the vote on the Deed of Settlement.
Ratification typically occurs over six to eight weeks but
might more accurately be described as starting when
advertising for ratification hui begins.
Once the mandated body and Office of Treaty Settlements
have agreed on the ratification work plan, the mandated
body must follow the process to the letter. While it may
be tempting to take shortcuts or cut across certain agreed
processes – don’t do it. If a variation to the ratification
work plan is necessary, then seek the Crown’s agreement
to the specific change.
Claimants must be on a claimant group register to be
eligible to vote. The mandated body should design and
initiate the register as soon as the Crown has recognised
its Deed of Mandate. This is discussed below.
Claimant group register
A key requirement of the Crown is that all eligible
claimant group members must be able to exercise a postal
vote on whether or not to accept the proposed Deed of
Settlement and post-settlement governance entity.
Establishing the claimant group register
The Deed of Mandate chapter of the guide states that to
conduct a postal vote the mandated body must have an
accurate and robust register that forms the basis of the
‘voting population’ for ratification purposes. The usual
voting age is 18 years.
Too often, little attention is paid to setting up and
maintaining the claimant group register at the early
stage of negotiations. As a consequence there is a rush of
activity in the final weeks of the ratification work plans to
boost numbers on the voting register.
Low voter participation
Select committees are frequently concerned about low
voter participation for ratification. This is covered in the
Settlement Legislation chapter.
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Managing the claimant group register
There are three components to voter participation:
• the percentage of known claimant group members
registered to vote
• the percentage of the registered who vote, and
• the registered voters as a percentage of the iwi/overall
claimant group.
1

The percentage of claimant group members
registered to vote
If an iwi has a population of six thousand adults identified
in the latest census but only nine hundred are registered,
that is clearly inadequate. If all nine hundred voted
in favour of the proposal, that represents only fifteen
percent of the iwi population.
Although the mandated body cannot make eligible
members register if they do not want to, it must aim at a
register well in excess of fifty percent of the census figure.
Apparent low participation rates appear due in part, to
issues related to the way the register is managed, that is,
claimant group members are not enrolled early enough.
As discussed elsewhere in the Guide the importance of
maintaining a claimant register throughout settlement
negotiations cannot be stressed enough.
2 Percentage of registered claimants who vote
As the percentage of registered members who vote
is important, the mandated body must be able to
demonstrate that:
• members’ addresses are up-to-date, and
• voting papers were sent to all registered members.
The vote return rate is likely to reflect the level of
involvement registered members feel with the mandated
body.
If the mandated body has an effective communications
strategy and members are kept informed during
negotiations they are more likely to vote and to vote ‘yes’.
On the other hand, if members who have not been kept
informed of the claim’s progress receive a voting paper out
of the blue it will mean little to them and they are likely to
ignore it.
3

Percentage of claimant group members registered
to vote
The Crown does not have a fixed percentage of claimants
who must be registered to vote. As a general rule, the
proportion decreases with the size of the iwi, thus a 2000
member iwi would need a higher percentage of voters
than a 50,000 member iwi. The mandated body is urged
to discuss acceptable voter thresholds with Office of

Treaty Settlements when preparing the ratification work
plan.
Percentage of votes cast that support the ‘yes’ vote
The third component is the actual percentage of votes
cast that support the ‘yes’ vote. This needs to be high.
There is no set percentage but given that the ‘yes’ vote
has been well above eighty percent for recent settlements
– regardless of the participation rate – the Crown would
have good reason to be concerned with a ‘yes’ vote below
eighty percent. It would suggest something was awry,
especially if the there was a low number of ballot papers
retrieved.
Remember: those who oppose the mandated body are
often also reluctant to register to vote. They influence
results by voluntarily removing their right to vote on
ratification of the Deed of Settlement and/or governance
entity.
Register application form
A vital part of the register is the application form. It
should, either directly or by cross-reference, contain all
the terms and conditions upon which the eligible member
will (if accepted) be registered,
The mandated body should approach a number of
established governance entities for examples of
application forms and register recording systems. Such
forms are often accessible on websites.
Matters relevant to both the forms and/or rules of the
mandated body/governance entity are set out below, eg
eligibility, authority, privacy, etc.
Eligibility to register
Only members of the claimant group are eligible to
have their names on the register – it is their claims that
are being settled by the Deed of Settlement, and their
settlement redress which will be owned and managed
by the governance entity. Eligibility is of fundamental
importance to the robustness and accuracy of a register
for registration purposes.
If the register holds the names of ineligible claimant
group members, the validity of any postal vote can be
called into question. A flawed register will also effect
future entitlements for members of the claimant group.
Defining who is eligible to register
The mandated body defines the core ‘set’ of those
eligible to register in the Deed of Settlement. For register
purposes they are divided into the ‘base set’ and ‘subsets’.
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For example the core ‘set’ in the Deed of Settlement
claimant definition may be ‘Iwi A’, and the register
entitlement may be ‘subset hapū 1 ‘, ‘subset hapū 2’,
‘subset hapū 3’ and so on.
Whatever ‘subset’ categories are used, the core ‘set’ must
be fully covered so all potential eligible members can
register.
Privacy issues and information scope
The Privacy Act 1993 applies to the collection and storage
of personal information held in registers and contact
databases. Therefore, a ‘Privacy Act’ clause must be
included in the application form. Specific examples of
governance entity register forms are on various websites.
The application form should state the intended scope
or use of the information obtained. In this case the
mandated body collects and holds personal information
for stated purposes, initially general contact then specific
Deed of Settlement/claimant group ratification/postal
vote purposes.
After ratification the governance entity will own and
manage the claimant group register. To ensure it does not
have to replicate the registration process the mandated
body conducted (and face the same costs), the register
application form must include a clause which specifically
allows the applicant’s personal information to be
transferred to the governance entity once the role of the
mandated body concludes.
Applicant must sign completed form
The applicant must sign the completed register
application form to:
• confirm all the information they provide, and
• agree to the terms and conditions set out in the form
(this clause can be extended as widely as required).
Approving / rejecting applications
It is important that the voter registration process
includes a system for receiving, considering and
approving/rejecting application forms. In the interest of
fairness and on the basis of natural law, the mandated
body must establish an appeal process for claimant group
members who have their application rejected. This may
be included in the rules of the mandated body.
Keeping register current
A major problem for all organisations is keeping
registers up to date – people tend to change address
without advising them. By the time a mandated body
proceeds to formal ratification many contact details on

the register may be incorrect and voting papers may not
‘reach the target voter’. This contributes to a lower vote
participation rate. To overcome this, the mandated body
should continually check, update and amend register
details.
When sending voting papers, record and store all ‘return
to sender’ envelopes as insurance if an intended recipient
challenges the vote on the grounds that they ‘did not
get a chance to vote’. Such challenges are a problem for
the Crown so it is vital to have a paper trail that clears
the mandated body administration of any criticism
concerning management of the register.
Issues of using existing register
If the mandated body is an existing entity it may already
have a register. If so, the mandated body should ensure
that all the issues identified (above) have been covered,
and the ‘old’ register is compatible with and appropriate
to the ‘new’ register.
Advertising / communicating with members
To apply to have their names on the register, eligible
members need to know there is a register. As part of the
overall ongoing ratification work plan the mandated body
should consider and implement ways to ensure eligible
members are aware of:
• the existence and purpose of the register
• their eligibility to apply to register, and
• how to apply to get on the register.
Ratification booklet
Part of the ratification information process includes
sending eligible registered members a ratification pack
containing a ratification booklet and postal voting form.
The booklet summarises the proposed settlement (and/
or governance entity) so eligible claimant group members
make informed decisions when they vote.
The ratification booklet should not be too detailed or
peppered with lengthy Deed of Settlement specific terms.
It is not intended to replicate the Deed of Settlement
or post-settlement governance entity Trust Deed. On
the other hand it needs enough detail to inform eligible
claimant group members. Approach other mandated
body representatives for an idea of what is required.
It is a matter of balance, judgement is required in terms
of what to include or omit. More rather than less detail is
better and may reduce potential for criticism in the select
committee. As the booklet is a summary of the Deed
of Settlement and/or governance entity it is important
that it clearly states that fact and explains that the full
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documents are available if required. Some mandated
bodies have made the full Deed of Settlement available at
the desk of the local Te Puni Kōkiri office, a strategy the
mandated body may wish to consider.
Office of Treaty Settlements and Te Puni Kokiri officials
will want to view, comment on and sign off the ratification
booklet before it is sent to eligible claimant group
members. This is to ensure it accurately reflects the intent
and content of key elements of the Deed of Settlement.
A mandated body that does not consult and tries to ‘go it
alone’ at this stage risks wasting a lot of time and money
if the Crown does not accept the voting outcome because
of inaccurate information in the ratification booklet.
A final important task is coordinating, printing and
distributing the papers giving the dates of pre-agreed
events in the ratification process. This requires
considerable planning, a function of the project manager.
Ratification hui
The purpose of ratification hui is to explain the Deed
of Settlement/post-settlement governance entity. It is
important that the mandated body hold hui both inside
and outside the traditional rohe. As a general rule, hui
outside the rohe should be in areas where ‘significant
numbers’ of claimant group members live.
Hui are usually held mid-way through the ratification
process after claimant group members have had time to
receive and consider the ratification booklet.
Typically hui presenters from the mandated body
‘walk through’ the content of the booklet, encouraging
questions from members and giving feedback. Registered
voters who wish to, may submit their postal vote at the
hui.
Crown observers
As with the Deed of Mandate, the Crown will want
observers (usually from Te Puni Kōkiri) at the ratification
hui. They are particularly interested in numbers
attending, issues raised and the discussion. While
claimants may criticise this requirement, it is in the best
interests of the mandated body to have neutral observers
attending. Among other things, the observers provide
independent reports to Ministers on what actually
happened. This is important – it is not uncommon for
officials and Ministers to receive correspondence from
members who attended the hui, containing conflicting
views of what transpired. Keep in mind that Ministers will
be reluctant to move forward if different factions claim
different voting figures from the hui.

Stick to the script
The Deed of Mandate chapter notes that when hui are
held for specific purposes it is important to not deviate
from the stated (and advertised) purposes. This is no
different for ratification hui.
An important feature of ratification is the requirement for
a postal vote. Accordingly, no resolution should be made or
vote taken at the actual hui. While it is not uncommon for
resolutions to come from the floor (both for and against)
these must not be accepted; those attending must be
reminded of the requirement for postal voting. Mandated
bodies must not change the wording of a resolution part
way through consultation as this could invalidate the result.
Postal ballot and independent
returning officer
The Crown’s basic principle in relation to ratification is
that all adult members of the claimant group must have
an opportunity to consider the issues and have their say.
The Crown considers:
• a postal ballot the most effective way of reaching the
maximum number of members and recording their
will, and
• such a vote should be taken and counted by an
independent returning officer.
An independent returning officer will typically be an
individual or organisation with the relevant skills
and experience but not associated with the mandated
body. There are a number of such individuals and
organisations. While the onus is on the mandated body
to pick its own independent returning officer, Office of
Treaty Settlements officials should be consulted as part of
the overall approved ratification plan.
Some mandated bodies may think ratification decisions
should be in the traditional way, ie, members at the hui
make their preference known in that forum. However, the
Crown requires a postal vote. If the register is robust and
accurate and appropriate processes are in place, there is
less uncertainty and risk in a postal ballot conducted by
an independent returning officer, compared with a show
of hands at hui.
Contemporaneous Deed of Settlement /
governance entity ratifications
Ratification for a Deed of Settlement and governance
entity used to commonly occur separately, with similar
processes followed but at different times, the governance
entity ratification usually many months after the Deed of
Settlement was ratified. This was inefficient:
• the mandated body spent considerably more time and
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•
•

money on repeat ratification processes
settlement took longer than it might have
claimants were prone to ‘settlement fatigue’ as they
had to attend additional hui (possibly translating to
lower voter participation).

Some mandated bodies have recently undertaken the
two processes by conducting two separate and distinct
ratification votes, one for the Deed of Settlement and one
for the governance entity, at the same time as part of the
same process.
The Crown supports this approach. The mandated
body should therefore consider ratifying the Deed of
Settlement and governance entity at the same time.
This increases the mandated body’s workload for a
short time but benefits include cost saving, minimising
claimant group fatigue and settling earlier. Such benefits
significantly outweigh the extra workload. Mandated
bodies and the Crown should agree to this process when
agreeing the Terms of Negotiations.
Crown approval of ratification
Office of Treaty Settlements and Te Puni Kōkiri officials
monitor and observe both the hui and ratification
processes the mandated body conduct. If the processes are
inadequate or there is insufficient support for settlement,
the Crown will not sign the Deed of Settlement.
Once ratification is complete, the independent returning
officer provides the results to the mandated body which
reports them to the Crown. Officials from the Office of
Treaty Settlements and Te Puni Kōkiri each write a report
and make a recommendation to their respective Minister
about the adequacy of the ratification process and
whether the results show a sufficient level of support for
the Deed of Settlement and post-settlement governance
entity within the claimant group.
Officials do not advise the mandated body what a
‘sufficient level of support’ will be, in advance of
ratification. The Crown always maintains discretion to
accept an outcome or not. However, levels of support for
ratification for past settlements are on the public record.
The Office of Treaty Settlements may provide these
results to the claimant group in advance of ratification so
they get a sense of what the likely threshold of acceptable
result will be. The four key indicators are:
• size of the census population
• percentage of census population on the register
• percentage of the registered population participating
in the vote
• percentage of voters voting in favour.

Numbers on claimant group register
The mandated body must check with the Office of Treaty
Settlements that the register has sufficient names on the
roll before sending out voting papers. The Crown must
be satisfied enough names are registered to justify a vote
being taken – there is sometimes a significant variation
between census and register figures. As discussed, if the
census indicates the claimant group population is around
50,000 but the register has only 2,000 on it the Crown
will be very unlikely to want to proceed to a vote.
Participation rate
The participation rate is expressed as a percentage
of those who cast a vote relative to the number of
ratification packs mailed to members. Mandated bodies
will be able to obtain rates of participation figures for
earlier Settlements from the Crown. In general rates
range from forty to sixty percent, which are not too
dissimilar to local body rates.
Return rates from postal ballots are often disappointing.
There is little the mandated body can do about
voter apathy except ensure the ratification plan and
communication strategy contain measures to maximise
voter input and participation.
Votes for/against
Past ratification results show that claimant group
members who vote, overwhelmingly accept the Deeds
of Settlement and post-settlement governance entities.
While a number of observations may be made from this,
it does highlight the importance of the mandated body
ensuring both registration and participation rates are as
high as possible.
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Introduction
All settlements are implemented, either wholly or in part,
by settlement legislation. This section:
• discusses the process of drafting settlement legislation
• comments on the mechanisms and issues to be aware
of in transferring redress from a Deed of Settlement
to a Bill in Parliament
• outlines the Select Committee process (a key stage in
enacting settlement legislation), and
• explains how the claimant group can best engage in
the process.
Settlement legislation
To complete settlement, legislation must be drafted,
introduced and passed by Parliament. In a typical Deed of
Settlement, the Crown undertakes to introduce settlement
legislation into Parliament within a certain period once:
• the Crown is satisfied the mandated body has
established a governance entity
• the claimant group has ratified the Deed of Settlement
and governance entity, and
• the governance entity has signed a Deed of Covenant
undertaking to comply with the terms of the Deed of
Settlement.
The Deed of Settlement will provide that the settlement
legislation must include:
‘…all matters required by this Deed to be included
in the Settlement Legislation…’
Settlement legislation is typically required to:
• ensure finality by removing the jurisdiction of the
Courts and the Waitangi Tribunal to re-open the
settled claims and/or Deed of Settlement
• provide acknowledgments such as statutory
acknowledgments and overlay classifications
• remove statutory memorials from land titles in the
claim area, and
• vest land in the governance entity on behalf of the
claimant group if normal administrative land transfer
processes would not be appropriate.
It is important that all matters to be implemented
by settlement legislation are included in the Deed of
Settlement. If there is no appropriate cross-reference in
the Deed of Settlement the governance entity will find it
difficult to have such a clause included in the settlement
legislation. A common phrase in the Deed of Settlement is:
‘The Settlement Legislation will provide that…’
Note: This clause does not explicitly prohibit matters
that are not in the Deed of Settlement from being in the
settlement legislation.

Crown flexibility on settlement legislation
There are examples of settlement legislation clauses that
are in the interests of the claimant group which did not
originate from the Deed of Settlement.
For example, the Te Arawa Lakes Settlement Act 2006
provides for a tax neutral asset transition from the old
Arawa Māori Trust Board to the new Te Arawa Lakes
Trust (the governance entity), yet it is not mentioned in
the Deed of Settlement. However, this is the exception
rather than the rule. The mandated body should not
expect provisions in the settlement legislation without a
corresponding Deed of Settlement reference.
The point is, the Crown is willing, in limited
circumstances, to agree to settlement legislation wider
than the Deed of Settlement if it will assist the claimant
group overall. This is a positive initiative. Nevertheless,
the mandated body will need to seek such provisions if it
wants them in the Settlement Bill.
Participation in drafting the Settlement Bill
The Deed of Settlement will give a date by which
settlement legislation must be drafted and introduced
into Parliament, typically six to nine months. The
mandated body must be involved in drafting, agreeing
to and signing off the settlement legislation before it is
introduced into Parliament.
Experience shows there is a risk of gains and benefits
agreed to in the Deed of Settlement being diluted or even
changed during legislative drafting. Accordingly the
mandated body should ensure that the Deed of Settlement
ensures they can be closely involved in the drafting
process.
For example, section 4.2 of the Affiliate Te Arawa Deed of
Settlement provides that settlement legislation proposed
by the Crown for introduction must be in a form that:
‘…the Governance Entity has notified the Crown is
satisfactory to the Governance Entity…’
The mandated body and the Crown should agree a
timeframe for passing the settlement legislation.
Select committee process
One of the most gruelling and demanding processes for
the mandated body towards the end of the settlement is
the Parliamentary Select Committee. Once the settlement
legislation (Settlement Bill) has been introduced and
passed its first reading it is referred to the relevant select
committee, for a Settlement Bill this is the Māori Affairs

324

Crown Forestry Rental Trust
Settlement Legislation

Binding Deed of Settlement versus select
committee powers
The Settlement Bill must reflect the agreement reached
in the Deed of Settlement between the Crown and the
claimant group (signed by the mandated body or the postsettlement governance entity). This limits the degree to
which the select committee can change the effect of the
Settlement Bill if such changes impact on the effect of the
Deed of Settlement.
The following extract from the Māori Affairs Select
Committee report on the Ngāti Mutunga Claims
Settlement Bill, describes the limitations the select
committee is under:
‘In considering this bill we have been mindful
of the constraints placed on us by the rules
relating to the consideration of legislation to
confirm agreements, such as settlements of
Treaty grievances and international agreements.
These mean that neither a select committee
nor the committee of the whole House can
substantively amend such bills in a way that is
not acceptable to the parties to the deed or treaty
being implemented. We are also constrained by
the scope rule as prescribed by Standing Order
288(2). Bills that implement international treaties
or deeds of settlement of claims under the Treaty
of Waitangi have a particularly narrow scope. Any
amendments recommended must be consistent
with the treaty or the deed concerned.’
Common select committee themes
A review of Māori Affairs Select Committee Reports back to
Parliament on the last six Settlement Bills reveals common
themes and a number of settlement-specific issues.
It is useful for mandated bodies to recognise the
common themes from the outset (ie, at the start of

×

Te Arawa
Lakes
Ngā Raurū

×

×

Ngāti
Tuwharetoa (Bay of
Plenty)
Ngāti Awa

×

×
×

Quantum/ Financial
redress

Ngāti Mutunga

Ratification

Overlapping interests

In practice this means that the governance entity and/or
mandated body and the Crown, through Office of Treaty
Settlements, work closely together during the entire
select committee process. This is very important; in many
ways the select committee is the last opportunity for
those opposed to the settlement to express their views.

Settlement

The Deed of Settlement includes a provision that the
claimant group must support the settlement legislation
once it is introduced to Parliament.

Definition

settlement processes) so they can put measures in
place to accommodate and mitigate any such issues in
their settlement process. Themes common to many
settlements are shown in Table 1 below.

Mandate

Select Committee. The select committee formally calls
for and receives submissions on the Settlement Bill and
reports back to Parliament.

×
×

×
×

Ngāti Tama ×

×
×

×

Table 13.1: Common themes in six settlements
The extract below from Select Committee Reports on the
Settlement Bills shows issues arise during the committee
process. The mandated body should take cognisance of
them.
Ngāti Mutunga Settlement Bill
The select committee received five submissions and heard
submissions in New Plymouth. They reported back on the
following issues:
• assessment of quantum and the lack of transparency
• costs of transferring assets from existing governance
entities to the post-settlement governance entity
• definition of Ngāti Mutunga, which included
historical hapū – the concern being this presented a
risk to Ngāti Mutunga unity
• the Adoption Act 1955 – briefly, those legally adopted,
but without whakapapa to Ngāti Mutunga, could not
be excluded as beneficiaries
• opposition to the vesting of recreational reserves in
Ngāti Mutunga – these submissions were presented
by the New Plymouth District Council, and
• overlapping claims – submissions were filed in
opposition to the offer of redress within an area of
overlap with other hapū/iwi.
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Te Arawa Lakes Settlement Bill
The select committee received 20 submissions and heard
17 in Rotorua. They reported back on the following issues:
• mandate – submissions opposing the recognition
of mandate were made in the name of Ngāti Whaoa,
Ngāti Makino and Ngāti Rangitihi
• submissions in the name of Ngāti Whaoa opposed the
inclusion of Lake Opōuri/Ngāpouri in the settlement
on the basis that this lake should be returned to Ngāti
Whaoa solely
• the process of establishment and the structure of the
post-settlement governance entity
• adequacy of the annuity and financial redress
• the degraded environmental state of the lakes
• separation of the lakebeds and waters etc – the Crown
stratum, and
• jurisdiction of Environment Waikato.
Ngā Raurū Settlement Bill
The select committee received five submissions and heard
submissions in Whanganui. They reported back on the
following issues:
• overlapping interests – particularly the lack of
acknowledgement of Whanganui interests between
Kai Iwi and Whanganui Rivers and concerns with
elements of exclusive redress
• the Adoption Act 1955 – briefly, those legally adopted,
but without whakapapa to Ngā Raurū, could not be
excluded as beneficiaries
• mandate – select committee noted the 92.3%
ratification for Deed of Settlement and 94.2%
ratification of governance entity
• Wai 772 – a group had purported/sought to withdraw
mandate in order to take part in separate negotiations
but the Crown declined to negotiate with that group
• te Reo – Ngā Raurū-specific dialect was preferred
• translation – concern with the quality of the
translation, and
• New Zealand First/National view – topuni (overlay
classification) values should not be included in
legislation.
Tūwharetoa (Bay of Plenty) Settlement Bill
The select committee received five submissions and heard
submissions in Kawerau. They reported back on the
following issues:
• definition – ‘Ngāti Tuwharetoa (Bay of Plenty)’
preferred
• definition of ‘whāngai Ngāti Tuwharetoa’, and
• Geothermal Statutory Acknowledgement.
The Ngāti Awa Settlement Bill
The select committee received eight submissions and

heard six submissions in Whakatāne. They reported back
on the following issues:
• ratification of the Deed of Settlement – claims:
that voting should have been done by hapū
representatives; and, that the negotiators failed to get
best settlement offer
• overlapping claims – particularly to the Matahina
Crown Forest License lands
• Ohineterakau nohoanga, and
• ratification of the governance entity – claims: two
hapū did not support ratification; level of support too
low; postal ballot removed hapū role.
The Ngāti Tama Settlement Bill
The select committee received ten submissions and heard
approximately three and a half hours of submissions
in New Plymouth. They reported back on the following
issues:
• mandate – particularly in relation to the Ngāti Tama/
Ngāti Maniapoto overlap, the select committee
accepted that the mandating process was inadequate
• overlapping claims – Ngāti Maniapoto
• ratification of Deed of Settlement and post-settlement
governance entity – particularly the low participation
in ratification of governance entity, and
• National Party view – concern with provision of
preferential rights to coastal space.
Report back and second reading of the Bill
After the select committee reports back to Parliament,
Parliament conducts a second reading of the Settlement
Bill. The reading is the main debate on the aims and
objective of the Settlement Bill. A vote is taken and if the
Bill is supported by a majority of Parliament it moves to
the next stage.
The next stage consists of clause by clause consideration
of the Settlement Bill by the Committee of the Whole
House – a committee all the Members of Parliament. The
Bill is debated in detail.
Third and final reading of the Bill
The final Parliamentary stage is the third reading of the
Bill in its final form. It is at this stage that Parliament
votes whether to pass or reject the Settlement Bill.
Once Parliament votes to pass a Settlement Bill there is
one final step before it becomes law, the Royal Assent.
The Royal Assent is given when the Sovereign or the
Sovereign’s representative in New Zealand, the GovernorGeneral, signs the Settlement Bill. The Bill then becomes
law; enactment is usually 28 days following Royal Assent.
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The 28 days allows the Crown and the post-settlement
governance entity time to arrange the transfer of assets
and other actions required to put the Settlement Act into
effect.
Legislation – Deed of Settlement to
Settlement Act
Both the time from signing the Deed of Settlement to the
third reading of the Settlement Bill and each the stage
between, can vary significantly, as shown in Table 13.2
below.
Settlement

Deed ratified
and signed

Legislation
introduced

Time (months)

Legislation
passed

Time (months)

Ngāti Mutunga

31 Jul 2005

20 Jul 2006

12

21 Nov 2006

4

Te Arawa Lakes

18 Dec 2004

6 Apr 2006

16

25 Sep 2006

5

Ngā Raurū

27 Nov 2003

21 Dec 2004

13

27 Jun 2005

6

Ngāti Tūwharetoa 6 Jun 2003
(Bay of Plenty)

12 Oct 2004

16

23 May 2005

7

Ngāti Awa

27 Mar 2003

31 Aug 2004

17

24 Mar 2005

7

Ngāti Tama

20 Dec 2001

15 Apr 2003

16

25 Nov 2003

7

Table 13.2: Time taken, Deed of Settlement to Settlement Act
Further reference
How Parliament Works. www.parliament.nz
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Introduction
Settlement implementation is very important. It requires
the mandated body to set out a detailed plan on what
they need to do leading up to and immediately following
settlement.
The nature and scope of what is required will vary
depending on the specific settlement negotiated and
recorded in the Deed of Settlement and/or settlement
legislation. Accordingly the Guide does not comment
in detail on any specific implementation matters but
provides a general outline of what the governance entity
will need to do in the period after settlement has been
enacted.
Settlement legislation is not introduced to Parliament
until the governance entity has been established so there
is plenty of time before settlement to draft a settlement
implementation plan. It is likely that there will be an
interim or establishment period where representatives
of the mandated body ensure the settlement is
implemented in a seamless manner. For this reason, it
makes sense to have representative continuity during the
‘implementation’ period.
It is vital that the interim representatives who hold office
to implement the settlement, restrict their actions to
just that. They must not act in a further capacity unless
the ratification process for the governance entity has
specifically authorised that further action.
Settlement implementation can be categorised in two
parts:
• those matters that relate purely to ‘actions to
complete settlement’, and
• those matters that relate to ‘ongoing compliance of
the Deed of Settlement’.
Actions to complete settlement
As opposed to the more adversarial negotiations process,
settlement implementation is about putting in place
what has already been agreed. The Crown has completed
many settlements; it does work very hard to assist the
governance entity to achieve settlement implementation
on time and within specification. It makes sense for the
governance entity to work with the Crown on what is to
be done, where, when, how and by whom.
Office of Treaty Settlements
Office of Treaty Settlements assists with settlement
implementation. The monitoring role includes providing
all relevant government agencies and the governance
entity with a Crown implementation plan. The plan:

•

•

details all the tasks required to satisfy the obligations
falling out of the Deed of Settlement and settlement
legislation, and
includes for example, contact names, addresses and
phone numbers, identifies tasks, the responsible
party and any third parties and the timing or date of
task completion.

Officials from Office of Treaty Settlements will discuss the
plan with Crown and mandated body negotiators before
the settlement legislation is enacted.
As part of the overall settlement implementation plan
the governance entity should ensure it has a ‘final sign
off ’ process in place to enable it to satisfy itself that all
specific matters agreed in the Deed of Settlement and/or
settlement legislation are delivered by the Crown. This
may require the governance entity to obtain specialist
advice and/or sign off. In most respects the delivery on
settlement redress should be fairly straightforward.
Planning
Do not underestimate the importance of planning. The
governance entity should methodically ‘tick’ off every
delivery as it occurs.
In some cases it will be important for the governance
entity to put an additional internal process in place so
it can confirm the status of any ‘conditional’ transfers
within stipulated deadlines. As this will usually require
little, if any Crown assistance, the governance entity must
rely on its own resources and advice.
Deferred selection process
As an example, where a Deed of Settlement provides a
mechanism such as the Deferred Selection Process (DSP)
(this gives the governance entity the ability to exercise a
right to purchase Crown assets within six months or so
after the settlement date) the governance entity will need
to consider a range of issues before that period expires,
such as valuation and funding options.
In reality however, the governance entity will need to
do the groundwork on such issues before or just after
settlement, to ensure they do not run out of time.
The important point is that a governance entity should
ensure they have a detailed implementation plan and
appropriate processes in place to adequately deal with
such matters within agreed deadlines.
Ongoing Deed of Settlement compliance
Once ratified and signed the Deed of Settlement is

Crown Forestry Rental Trust
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binding between the Crown and the governance entity
on behalf of the claimant group. On the settlement date
components of settlement redress will transfer from the
Crown to the governance entity; that is, cash, certain
commercial properties and probably certain cultural
properties. Once those transfers occur the Crown will
have discharged its obligation to the governance entity in
respect of those components.
The Deed of Settlement also contains components of
settlement redress which establish an ongoing direct
or indirect relationship between the Crown and the
governance entity. As discussed earlier, they may
include (direct) protocols and (indirect) statutory
acknowledgements.
Leading into and following settlement, the governance
entity needs internal plans, policies and personnel in
place to deal with the ongoing relationship.
The Deed of Settlement was the result of an intensive,
time consuming and costly negotiations process. It
is incumbent on the governance entity to ensure the
settlement redress maintains its mana in the future.
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Term

Description

Advisory committee

representatives of a claimant group who advise a Minister or a government
agency on matters related to species management

Agreement in Principle (AiP)

outline of proposed settlement between the Crown and a claimant group that
will settle all that group’s historical claims against the Crown

Camping entitlement (Nohoanga,
Ukaipō)

statutory instrument that provides the claimant group with the exclusive
right to use a defined area of Crown land for temporary camping during
specified periods

Casebook

body of technical and historical research required to begin Waitangi Tribunal
hearings

Coastal tendering

when the Minister of Conservation offers Authorisations of any part of the
Specified Coastal Marine Area by public tender

Commercial redress

any Crown assets, such as property, that contribute to the total settlement
redress quantum

Conditions precedent

specific provisions and actions the Crown needs to undertake before a
property is transferred

Conservation covenant

the Reserves Act (s.77) provides for the Minister of Conservation to agree
with the claimant group for a covenant to provide for the management of
private land in a manner which will preserve the conservation values

Crown acknowledgements

those matters that the Crown acknowledges as breaches of the Treaty and its
principles; these form the basis of the apology in a Deed of Settlement

Crown apology

the Crown’s formal statement of regret for breaches of the Treaty as it relates
to the claimant group

Crown forest licences

licences on Crown forest land for which rental is paid by forest owners and
held in trust by the Crown Forestry Rental Trust

Crown forest licensed land (Redress
licensed land)

Crown lands predominantly under exotic forests as defined by Section 2 of
the Crown Forest Assets Act 1989

Crown leaseback

non-surplus Crown land sold to claimant group on condition that they
provide lease to the Crown for a define period, usually long-term

Cultural Redress

non-commercial sites and areas of cultural, spiritual, historical or
traditional significance to the claimant group

Deed of Mandate (DoM)

formal document produced as part of the mandating process, which states
the names of the chosen representatives of the claimant group

Deed of Recognition (DoR)

provides for governance entity to be consulted on specified matters
and regard had to its views; may be added to area where a statutory
acknowledgement has been made; only used over land managed by the
Crown

Deed of Settlement (DoS)

document recording comprehensive and final settlement reached between
claimant group and the Crown; details redress provided to claimants, subject
to ratification

Deferred Selection Process (DSP)

the right for a claimant group to, over a specified period following enactment
of its Deed of Settlement, to purchase specific Crown-owned properties at
the valuation, terms and conditions that applied at the time the DoS was
signed.
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Term

Description

Due diligence

examination of all information related to specific property to ascertain
extent of risks and liabilities that may be attached to that property

Easement

rights a third party or the public may have over land (eg, right of way, access
for specific purposes, utilities, flood protection or drainage facilities).
Easements are registered on land titles

Fee simple vesting (title)

fee simple, or freehold title, means ownership (legal title) to land

Financial (and Commercial) Redress

part of settlement, primarily economic or commercial in nature, which is
given a monetary value

Gifting back

on sites of great importance, the Crown may restore the sense of
custodianship to the claimant group who then unconditionally gift the site
back to the nation

Gifts

rarely used cultural redress mechanism that provides for cash to develop an
item of cultural significance or in some cases the gifting of land

Governance body

governance entity, sometimes constituted as a governance board, which is
responsible for setting strategic direction and policies to be implemented by
management

Historical account

written summary record of historical events that led to Treaty grievance and
claim; sets context and parameters of the Crown acknowledgements and
apology

Joint Advisory or Management
Committees

established to advise on or manage a conservation reserve site or area of
importance to both claimant group and Crown

Land alienation

loss of ownership of land, through sale, raupatu (confiscation) or other
means such as acquisition under the Public Works Act 1981 or similar
legislation

Landbank

schedule Crown-owned land, or formally Crown-owned land identified as
surplus; available for future use in the settlement of Treaty claim

Large Natural Grouping (LNG)

claimant group with clear kinship links and a sizeable membership and claim
area

Leasehold land

land owned by lessor (landlord) that is under an exclusive possession by a
lessee (tenant) for defined period of time

Mandate

an authority to act on behalf of other people, which has been accepted by the
Crown

Mandating

process by which a claimant group selects representatives who will represent
the claimant group during negotiations and who will have authority to act on
its behalf

Memorials (section 27B memorials)

notation or record placed on a title to Crown land transferred to StateOwned Enterprises means the Waitangi Tribunal can order the Crown to
‘resume’ (take back) that property to be used in settling a Treaty claim

Negotiation brief

document that sets out the interests which the claimants wish to promote
through the settlement process

Overlapping claims (cross claims)

where two or more claimant groups make historical Treaty claims over the
same area of land

Overlay classifications (Tōpuni,
Kirihipi, Whenua Rāhui, Owhakatihi,
Ngā Taki Poipoia)

highly significant sites administered by Department of Conservation.
A Statutory Instrument which allows for the recognition of a claimant
group’s traditional values to a specific area without altering the underlying
classification of the land
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Glossary of Terms

Term

Description

Place-name changes

settlement legislation can be used to change official place-names within the
claim area to joint Māori/English names and occasionally Māori-only name

Post-settlement governance entity

body that receives and manages the assets on behalf of the settlement group

Project plan

plan of what, who, when and how to complete the identified stage of
settlement; it identifies key milestones and timetables, skills and humans
resources required for each stage, and other resources required

Protected private land

the Reserves Act (s.76) provides for owners to enter into an agreement with
the Minister of Conservation to protect conservation values on private land

Protection mechanism

generic term for mechanisms which ensures Crown assets are protected in
case they may be needed for use in Treaty settlements

Protocols

statement issued by Minster of the Crown or other statutory authority
setting out how a government agency intends to exercise its powers and
perform its functions and duties in relation to specified matters within its
control in the claimant group’s Protocol Area

Ratchet clause

provision in AiP which enables claimant negotiators to negotiate an item (or
items) of redress detail in the Deed of Settlement that is no less favourable
than past claimants have achieved

Ratification

process in which claimant group members vote to approve the Deed of
Settlement and/or post-settlement governance entity

Redress quantum

monetary value of Financial and Commercial Redress, also known as
quantum or redress amount

Relativity clause

special ‘top up’ mechanism in Ngāi Tahu and Waikato Deeds of Settlement
which ensures their respective cash settlements are maintained relative to all
other tribes that settle

Research facilitator

Trust employee who works with the claimants, claimants counsel and liases
with Waitangi Tribunal or Office of Treaty Settlement staff to agree on a
programme of research that best reflects claimant needs

Reserves as cultural redress

vesting of fee simple in a site to claimant group on condition that they
manage and control the site as a reserve, including associated costs

Resumption Orders

where Waitangi Tribunal exercises its binding powers of recommendation
to land claims in respect of memorialised lands (generally former Crownowned land transferred to State Owned Enterprises) and Crown forest
licensed land

Right of First Refusal (RFR)

right of a claimant group to have, for a specified period, the opportunity to
purchase specified surplus Crown properties ahead of other potential buyer

Settlement legislation

legislation which confirms in law the details of the settlement, including the
Crown apology, and the full and final nature of the settlement

Sites of significance

places within the rohe that are of particular importance to the claimant
group; eg pa sites, wahi tapu, maunga, awa

Statutory acknowledgement

statutory instrument in which the Crown recognises a claimant group’s
special relationship with sites of high and significant importance to them, eg
lakes, rivers, mountains, forests, islands, wetlands, coastal areas, etc

Statutory instruments

mechanisms enshrined in settlement legislation allowing for a range of
cultural arrangements between Crown and claimant group
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Crown Forestry Rental Trust
Glossary of Terms

Term

Description

Statutory vesting

technical term for when settlement legislation transfers legal title (ownership)
of land to a claimant group

Terms of Negotiation (ToN)

written agreement between the Crown and claimant’s representatives stating the
rules and objectives for the negotiations

Terms of transfer

conditions and encumbrances attached to specific properties to be transferred
at settlement date

Unique redress

one-off cultural redress item specific to one claimant group

Valuation

independent assessment by registered valuer of assets of aspecific property to
determine its monetary worth

Vested recreation reserves

cultural redress mechanism under Reserves Act (s.26) in which fee simple is
vested in claimant group but administered by a local authority or trustees

Wai # (Wai number)

Waitangi Tribunal claim number; each Waitangi Tribunal claim is assigned a
number for identification purposes
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